PROCUREMENT OF REFRIGERATION UNITS 


HEARINGS 


BEFORE THE 


SGBCOMMITTEE ON DEFENSE ACTIVITIES 


(Under authority of H. Res. 125) 
OF THE 


COMMITTEE ON ARMED SERVICES 
HOUSE OF REPRESENTATIVES 


EIGHTY-THIRD CONGRESS 
SECOND SESSION 


V LIBRARY 


UNIV. OF MICH. 


JUNE 30, JULY 8 AND 21, 1954 


Printed for the use of the Committee on Armed Services 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1954 


LO 
— 
" 
51386 


SUBCOMMITTEE ON DEFENSE ACTIVITIES 
WILLIAM E. HESS, Ohio, Chairman 


PAUL CUNNINGHAM, Iowa F. EDWARD HEBERT, Louisiana 

WILLIAM H. BATES, Massachusetts O. C. FISHER, Texas 

CHARLES P. NELSON, Maine PORTER HARDY, Jr., Virginia | 

LEON H. GAVIN, Pennsylvania : L. MENDEL RIVERS, South Carolina } 
EX OFFICIO 

DEWEY SHORT, Missouri CARL VINSON, Georgia 


Joun J. Special Counsel 
Epwarp T. Foco, Staff Assistant 
Luioyp R. Staff Assistant 


| 

a 

i 


CONTENTS 


Testimony of— 
Adair, Robert G., president, Keco Industries, Inc_- a ee 
Burnett, Edmund C., Office of Quartermaster Gene ral, Army 
Copeland, W. manager, D. W. Onan & Sons, Ine- 

Deinard, Ben, Ccirector, United States Thermo Corp- 

Fryberger, he , counsel, United States Thermo Control Co. : 

Millard, Junius W. research director, Mechanical Engineering Divi- 

elon, 
Stevens, Myron B., — attorney, Office of General Counsel, 
Quartermaste r General__- 
Thompson, Robert K., counsel, D. W. Onan & Sons, Inec_ oe 
Whittlesey, W. C., Chief of Refrigeration Equipment Branch, 
Quartermaster Research and Development Command 

Additional information— 

Adair, Robert G., president, Keco Industries, Inc., letters: 
July 28, 1954, to R. H. Fryberger, appendix B_-__....__..__-- 
June 24, 1954, to P. W. Copeland, also recorded telephone 

Copeland, P. W., manager, OEM sales for D. W. Onan & Sons, Inc., 
letters to Keeo Industries, Inc.: 
July 28, 1952, to E. O. ‘Potts, appendix C______ 
Adair, Robert G., president, Keco Industries, Inc., letter, July 28, 
1954, to D. W. Onan & Sons, Inc., attention R. H. Fryberger, 
Copeland, P. W., manager, OEM sales, D. W. Onan & Sons, Inc., 
letter, July 28, 1954, to Keco Industries, Inc., attention E. O. 
Adair, Robert G., president, Keco Industries, Inc., letter, June 24, 
1954, to D. W. Onan & Sons, Inc., attention P. W. Copeland____ 
Recorded telephone conversation 

Fryberger, R. H., attorney, United States Thermo Control Co., 

letter, July 27, 1954, to Keco Industries, Inc., appendix A____-_~ 

Keco Industries, submitted statement, with exhibits 1-5..._______- 

Onan, D. W., & Sons, Inc., license contract with United States Thermo 

United States Thermo Control Co., submitted statement by Ben 
War Department—Government’s order and contractor’s acceptance, 
April 4, 1949, with United States Thermo_______________-______ 
Williams, T. W., office of the General Counsel, letters: 
August 12, 1954, to Robert G. Adair, appendix D 
January 8, 1953, to R. H. Fryberger 
June 3, 1953, to R. H. Fryberger 
June 11, 1953, to R. H. Fryberger 


125 


125 


125 


Page 
3 
2, 75 
| 30 
96 
| 30 
78 
15 
30 
80 

| 125 
45 
125 
| 27 
|__| 
48 
45 
|| 
23 
- 41 
93 
{ 68 

126 
20 
19 
20 
20 


PROCUREMENT OF REFRIGERATION UNITS 


WEDNESDAY, JUNE 30, 1954 


Hovse or REPRESENTATIVES, 
ComMITTEE ON ARMED SERVICES, 
SvuBCOMMITTEE ON DEFENSE ACTIVITIES, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. William E. Hess, chair- 
man, presiding. 

Mr. Hess. The subcommittee will please come to order. 

Mr. Kuhn, do you have a matter to bring before the subcommittee 
today? 

Mr. Kuan. Mr. Chairman, we have a matter of interest to the 
subcommittee. It concerns a component part to an end item—a 
refrigeration unit—the component part under discussion is the engine, 
and in that component part there is also another component part, 
a starter-generator. The starter-generator was developed by the 
United States Thermo Co. It is a patented item but the Govern- 
ment has reproduction rights on it. The Onan Co., because of speci- 
fications, particularly because of weight specifications, is the sole 
manufacturer of this component part for the refrigeration unit. I 
say sole manufacturer; however, it is not a proprietary item, but 
they are the only ones tooled up to manufacture it, and its principal 
quality is its lightness. 

We have from the Office of the Quartermaster General, Depart- 
ment of the Army, Mr. Edmund C. Burnett, who has a short state- 
ment, and then he has the people backing him up on any questions. 

Mr. Hess. Mr. Burnett, we will be glad to hear from you. 

Mr. CunnrnaHam. What is the issue? 

Mr. Kuan. The issue is that D. W. Onan & Sons is the only 
manufacturer of engines that can meet the current specifications— 
and as [ say, it is principally a weight problem—and this manu- 
facturer of engines now refuses to sell their engines to the low bidder 
on a current procurement. I believe there are two current procure- 
ments of this end item. 

They have refused to sell their engine to the low bidder, and it 
appears that there is pressure being applied on this manufacturer of 
the engine by the United States Thermo Control Co. under the guise 
of patent infringements, and also by the threat of withdrawing busi- 
ness from the manufacturer of the engine. 

They say, “If you sell them to our competitor, we will withdraw 
our business.” 

Mr. CunninaHam. Whose complaint are we hearing? 

Mr. Kuun. The complaint has been brought by the low bidder of 
this procurement, Keco Industries, Inc. 

Mr. Hess. All right, proceed, Mr. Burnett. 

Mr. Burnett. All right, sir. 
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TESTIMONY OF EDMUND C. BURNETT, OFFICE OF QUARTER- 
MASTER GENERAL, ARMY 


Mr. Chairman, I am Edmund C. Burnett, Chief of the Congres- 
sional Inquiry Branch, Office of the General Counsel, Office of the 
Quartermaster General, Department of the Army. 

I have here with me Mr. Philip H. Kelley, Chief of the Legal 
Office, Chicago Quartermaster Depot; Mr. Edward F. Lemke, pur- 
chasing agent, Chicago Quartermaster Depot; Mr. Welsh C. Whittle- 
sey, Chief, Refrigeration Equipment Branch, Mechanical Engineer- 
ing Division, QM R. and D. Command, Natick, Mass., where our 
research and development is carried on. 

After discussion with your committee staff, it was my thought that 
a brief opening statement setiing forth for your committee what 
appeared to be the essential areas of interest in the matter of procure- 
ment of refrigerating units might be helpful. 

The two items involved in recent awards to Keco Industries, Inc., 
are the \%-ton and \%-ton capacity refrigerating units, gasoline engine 
driven. I think I should explain initially that these units are the port- 
able plug-in type of unit which is capable of being plugged in or 
a(tached to various types of portable or mobile refrigerators. 

The QMC has engaged in a considerable amount of research in the 
refrigeration field with the objective of providing lightweight, com- 
pact, and dependable refrigeration units which can be airlifted or 
otherwise easily moved about and used to provide fresh and frozen 
foods for the troops. To this end overall weight limitations of 640 
and 900 pounds and certain size limitations have been prescribed 
respectively in the specifications for the %-ton and the \-ton refrigera- 
tion units. 

In order to comply with these overall weight and size limitations 
it has been necessary, of course, to provide a compact, small, light- 
weight engine with sufficient dependability for operation of the units 
under varying types of conditions. The basic specification for the 
%-ton unit is designated as MIL-R-12574; for the %-ton unit is 
MIL-R-10735A. 

As a result of developmental contracts with the United States 
Thermo Control Co. of Minneapolis, Minn., which seemed to have the 
best basic refrigerating unit from the point of view of military require- 
ments, there was delivered to the Government a refrigerating unit, 
gasoline engine driven, which embodied a starter-generator developed 
by that company and a lightweight compact engine developed by the 
D. W. Onan «& Sons Co., also of Minneapolis. 

Neither of these items, insofar as the Quartermaster Corps is aware 
were developed at any direct cost to the Government. The starter- 
generator is an item upon which the United States Thermo Control 
Co. does hold patents. However, under the terms of one of its con- 
tracts with the Government, the Government acquired the right to 
reproduce or have reproduced any of the components of the refrig- 
erating unit, including the starter-generator, without liability for the 
payment of royalties or for patent infringement. 

Accordingly, the starter-generator can be constructed by any 
concern for the Government without liability to the United States 
Thermo Control Co. for royalties or patent infringement. The Onan 
engine included in the unit above-mentioned is not a proprietary or 
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patented item and any concern similarly may produce this item with- 
out liability. 

A starter-generator and a gasoline engine of the same basic design 
and size of the above-mentioned items have been incorporated in the 
specifications for the 4-ton and \-ton refrigerating units. 

In addition to the fact that the engine prescribed in the specifica- 
tions can be manufactured by any concern and the starter-generator 
can be reproduced for the Government without liability to United 
States Thermo Control, there has been included in the recent con- 
tracts with Keco Industries for 27 4-ton units and 46 \%-ton units a 
clause known as the authorization and consent clause. 

Pursuant to this clause, and to the provisions of section 1498, title 
28, United States Code, both a prime contractor for the Government 
(in this case Keco Industries) and a subcontractor to the prime con- 
tractor (in this case Onan) would be immune from suit by United 
States Thermo Control Co. by reason of their reproduction of the 
starter-generator or the engine. Any suit by United States Thermo 
Control Co. tor patent infringement must be brought against the 
Government. 

The attorneys for the Onan Co. have been fully apprised by the 
Quartermaster Corps of the effect of the above statute and authoriza- 
tion and consent clause in correspondence of January 8, 1953, and 
June 11, 1954, and in various informal discussions. 

Mr. Chairman, that completes my very brief prepared statement 
just to try to outline some of the basic issues that seemed to exist. 
We would be very glad to try to answer any questions that you may 
have, and the three gentlemen I have with me have background, bot 
in the procurement history, in the research and developmental portion 
of the matter, and in certain discussions that have occurred in Chicago 
of course, with Keco Industries. 

Mr. Héserr. I would like to know just exactly the development 
from the beginning. It is all very vague. I would like the story to 
be on the record. 

Mr. Hess. I think it might be well to have Mr. Adair take the 
stand at this time and give the story, and let’s hear from the Quarter- 
master afterward. 

Mr. Courtney. Mr. Adair, would you mind taking the chair there? 

Mr. Hess. All right, Mr. Adair. 

Mr. Courtney. For the record, your full name and the business 
you are identified with, and the particular contract to which we are 
addressing our attention this morning. 


TESTIMONY OF ROBERT G. ADAIR, PRESIDENT, KECO INDUSTRIES, 
INC. 


Mr. Aparr. Yes, sir. Mr. Chairman and members of the com- 
mittee, | am Robert G. Adair, and I am the president of Keco In- 
dustries, Ine., with plant and offices in Cincinnati, Ohio. We are a 
relatively small company. We employ approximately 100 persons, 
and for 12 years our entire business has been devoted exclusively to 
the engineering and design of portable special-purpose refrigeration 
and air-conditioning equipment. 

You have a prepared statement of mine, and I won’t at this time 
read it, but perhaps I can summarize it. 
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Mr. Courtney. You can summarize it and have it interpolated in 
the record. 

Mr. Aparr. We have, within the last 6 weeks, received 2 contracts 
from the Chicago Quartermaster Depot. The first of those contracts 
was for 27 ects plug-in type units of \-ton refrigeration 
capacity and involve a unit substantially the same as we produced 
719 of in the period 1952-53 for the same agency of the Defense 
Establishnent. 

The second contract which we have received, I think under date of 
June 24 or 25, is for forty-six 4-ton refrigerating units, which we have 
never before produced. Both of these pieces of equipment employ 
a gasoline engine and a starter-generator. The controlling specifica- 
tion for the 27-unit contract calls for, in rather definitive terms, a 

asoline engine which is produced only by D. W. Onan & Sons of 

{inneapolis, and also for a starter-generator device which is adaptable 
only to this particular engine which has been manufactured in the past 
by United States Thermo Control Co., also of Minneapolis, and which 
we also produced in connection with the 719-unit contract that we 
received back in 1952. 

Mr. Hépertr. May I interrupt, Mr. Chairman? Mr. Adair, you 
are referring to those 2 units, those 2 component parts. Those are the 
same component parts to which the previous witness testified? 

Mr. Apatrr. They are; yes, sir. 

Mr. Héserr. Do you identify them as the same parts? 

Mr. Apatr. They are; yes, sir. 

Mr. Hésert. Those are the parts to which there are no royalty 
attachments in the event an outside company manufactures the 
particular components in a Government contract; is that correct? 

Mr. Aparr. That is correct. In connection with the 1952 contract, 
we purchased from D. W. Onan & Sons 719 engines, and we produced 
the starter-generator ourselves and we paid no royalties of any kind, 
nor has any claim for such royalties been since asserted. 

Mr. Hess. Was there any question raised at that time on that 
contract? 

Mr. Apatr. Yes, sir; there was. We received our 1952 contracts— 
there were 2 of them—1 of them contract DA 11-009-QM-19297 and 
DA 11-009-QM-19300, for a total of 719 units. We placed our 
purchase order for the Onan engine and initially that company 
indicated that it would accept the purchase order. At the time of our 
bid, and immediately prior to our bid in 1952, the Quartermaster 
certified to us the Government’s ownership and possession of either 
reproduction rights or a royalty-free license, and based upon that 
certification we entered our bid. 

I might add that prior to our bidding that equipment the idea was 
abroad in the refrigeration industry that no one could produce this 
equipment except United States Thermo Control. That may be 
evidenced by the difference in price. When we got the 719-unit 
contract our bid was approximately $600,000, United States Thermo 
Control’s was approximately $900,000. 

Shortly after our initial negotiations with D. W. Onan at that time 
that company indicated to us that it would be unable to provide the 
engines and that they were stopping a production of the engine that 
they had started because United States Thermo Control Co. had 
threatened it with legal action on the grounds that it was aiding Keco 
or conspiring with Keco to infringe its starter-generator patents. 
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The basis for that was that since the engine had to be made to be 
adaptable to the starter-generator device, that anybody who provided 
us with such an engine adaptable to the starter-generator device was 
conspiring with us to infringe the patent. That very seriously im- 
peded our progress with the performance of those contracts, and 
inasmuch as we had already received certifications from the quarter- 
master depot that reproduction rights existed, we referred the matter 
to them and to the Office of the Quartermaster General. A series of 
communications then took place between the office of the general 
counsel of the Quartermaster General and the quartermaster depot 
and ourselves, with Onan, and we finally got our engines. 

We, however, at that time, paid Onan, or advanced to Onan the 
sum of $5,033 for special tooling, which Onan represented was a 
duplication of tooling owned by U.S. Thermo Control, in their pos- 
session, and which was used to produce this somewhat special engine, 

It was represented to us at that time that that would dispose of the 
matter of tooling and that the tooling would be available for future 
orders. We produced on the coniracts, delivered the items, and to 
the best of my knowledge, those items are in the field and operating 
satisfactorily. I say at a substantial savings to the Government. 

Mr. Courtney. Mr. Chairman. 

Mr. Hess. Mr. Courtney. 

Mr. Courtney. May I| break in there so we can get for the record 
a clear definition of the lines between the proprietary item, the pat- 
ented item, and the engine. Let me state this to you. If I under- 
stand it correctly, the starter-generator device, which is an integral 
part of this whole unit, is a patented item. 

Mr. Apatr. We understand it to be so patented. 

Mr. Courtney. But the Government bas under the authority of 
the statute assumed full responsibility for any violations of any 
patent rights, and is the debtor in the case of a suit or any charge 
for royalties. 

Mr. Apatr. They have so advised us and so advised D. W. Onan 
& Sons. 

Mr. Courtney. Now then, the engine to which the starter-generator 
would be a part is not a patented article as we understand it. Is that 
your understanding? 

Mr. Aparr. That is my understanding. 

Mr. Courrnry. And you have heretofore bought this engine, and 
for that matter this whole unit, from the Onan Co.? 

Mr. Apatr. We have bought only the engine from Onan, and we 
have built the starter-generator. 

Mr. Courtney. You paid $5,000 to the Onan Co. to get your own 
set of tools or dies to produce the engive in performance of this 
contract of 719? 

Mr. Aparr. That is correct, with this slight difference. We ad- 
vanced the $5,033, and it was credited back to us at the rate of $7 
per unit as we paid for the units. 

Mr. Courtney. In other words, whatever obligation there was with 
respect to you as to Thermo’s ownership of tools, was amortized and 
paid for out of this 719 engine purchase order at the rate of $7 a unit. 

Mr. Aparr. That is my understanding, yes, sir. 

Mr. Courtney. Or approximately $7 a unit. 

Now then, we come to this particular contract No. 23946. 
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Mr. Héserr. Mr. Courtney, I think the witness also testified the 
a were to remain there to be used in the fulfillment of any future 
order. 

Mr. Apair. It was represented to us that would dispose of the tool- 
ing question, and the tools would be available for future orders of ours. 

Ar. Héserr. That was in anticipation that you would further use 
this particular engine. 

Mr. Apatr. I suggest you might refer to exhibit No. 3 in my pre- 
pared statement. 

Mr. Cunninauam. I was going to ask who made the representation 
to you. 

Mr. Aparr. Mr. P. W. Copeland, of D. W. Onan & Sons, who 
is and was one of their executives and who handled our account at all 
times, I believe to be a responsible member of the company. 

Mr. Cunninecuam. The next question is, Were you not permitted 
to use the tools in the future? 

Mr. Apair. Our purchase orders for these current contracts have 
been rejected. Exhibit No. 3 is a letter from Onan complimenting us 
on our performance of the contracts for which those 719 units—719 
engines were required, indicating to us and actually soliciting our 
future business. In somewhat legalistic terms it might be inferred 
that was an offer to do business with us in the future. 

Mr. Hess. Right at that point, Mr. Adair, let me read for the record 
from that letter, the last paragraph, the last sentence [reading]: 

Should it be possible to use other Onan products on new items you are planning 
to produce, we would be pleased to be considered. 

That is the wording to which you referred? 

Mr. Apair. Yes. 

Mr. Courtney. That is October 14, 1953. 

Mr. Aparr. That letter, by the way, was sent to us at the time we 
were working very diligently to get a contract with the Air Force 
and it was sent to us by Onan with the idea it would be submitted to a 
Government agency as an opinion of that company as to our general 
competency to perform this kind of work. 

Mr. Courtney. So we may be clear upon this, when with respect to 
the letter of October 14, 1953, the one the chairman just quoted, when 
were you bidding or had you bid on the present contract, No. 23946? 

Mr. Apatr. The bids for 23946 and 24106 were made, I believe, in 
April of this year—April 1954. 

Mr. Courtney. Was there any withdrawal or retraction or dilu- 
tion of this proposal of the Onan Co. between October 14, 1953, and 
the time that you presented your bid to indicate to you that there 
would be any change in the Onan policy? 

Mr. Aparr. None whatsoever. I think in fairness to the record 
on Onan it should be stated we did not request a quotation. We were 
currently dealing with Onan in buying spare parts and things of that 
nature, and we did not request a quotation. 

Mr. Courtney. So that in April, when you were making your bid, 
your business relationship was normal; you were purchasing their 
products and using them in your manufacturing? 

Mr. Aparr. Our relationship was entirely cooperative and satis- 
factory over a period of 3 years. We have bought some $267,000 

worth of engines from Onan, and we have never owed them money 
beyond 10 days, which are the terms of their invoices, and I refer you 
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to exhibit No. 7. When we received our contract, 23946, we immedi- 
ately issued our purchase order—maybe it is exhibit 6, Mr. Courtney. 
It is a letter from Onan. 

Mr. Courtney. Yes, exhibit 6; that is right. 

Mr. Apvarr. We sent them our purchase order and we received it 
back with that letter. To discuss the gist of it, it was simply that they 
were returning the o1der and would like us to note on our purchase 
order either that the 27 engines were required for previous contracts, 
upon which this matter of the authorization and consent had been 
cleared, or that we were able to provide an authorization and consent 
clause. We sent the order back with such notation, stating it was not 
for previous contracts, but for a new contract which did contain the 
authorization and consent clause, and | consider that it is quite possi- 
ble that that letter amounted to a conditional acceptance of our pur- 
chase order. Even though it was returned, we were able to perform 
the conditions. 

Subsequently, then—and that is, I believe exhibit 4 or 5—maybe 
it is 5-A. I don’t have the exhibit before me. In any event, they sent 
us the letter turning it town. 

Mr. Courtney. 4-A. 

Mr. Aparr. That they did not quote on so small a quantity. 
However, at that time either I telephoned Onan or Onan telphoned 
me, and made the statement that they were rejecting the purchase 
order only partly on the grounds of the patent liability, but primarily 
because they wanted to preserve good customer relations with United 
States Thermo Control Co. That was in a telephone conversation 
with Mr. Copeland. It was a recorded conversation by Onan, and 
I have asked them for a transcript of the conversation which 1 have 
not received as yet. 

Mr. Courtney. That is, it wes recorded by Onan. 

Mr. Apair. By Onan, yes, sir. 

Mr. Courtney. With your consent? 

Mr. Apatr. I think it would be said with my consent. When I 
heard the buzzer, inasmuch as it was being recorded I said we would 
like a transcript of it whenever it was transcribed. 

Mr. Courtney. So far you have not been favored? 

Mr. Aparr. So far 1 have not been favored. 

Mr. Courtney. I think since it was a consent conversation, it 
should be made a part of the record. We will obtain the conversation. 

Well now, Mr. Adair, let us get right down to the immediate ques- 
tion. After the document, exhibit 4-A, the rejection of your order 
was received by you, and after this conversation of which you speak— 
I don’t think you fixed the time. Would you fix the time of the con- 
versation as nearly as you recall? May I ask this: Was it before or 
after May 13, the date of the return of the purchase order, as your 
memory serves you? 

Mr. Aparr. It was after May 13. It was on June 21. 

Mr. Courtney. June 21. And since May 13 or since June 21, 
you have not been able to purchase these things from the Onan Co.? 

Mr. Apair. The have reconfirmed to us their unwillingness to 
accept either that purchase order or the purchase order we sent them 
on the 27th or 28th of June for the second contract, and I believe 
that they may have indicated their intention not to accept the pur- 
chase order to the Chicago Quartermaster Depot. 
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Mr. Courtney. Of that you have no immediate knowledge? 

Mr. Apatr. Of that I am not certain. 

Mr. Courtney. Mr. Adair, what form did those rejections take? 

Mr. Apatr. I have telegraphic rejections in my file. 

Mr. Courtney. Would you interpolate that as part of your 
testimony in the record? 

Mr. Apatr. One of those telegrams is exhibit 4. 

Mr. Courtney. I’m sorry, I didn’t see that. 

Mr. Aparr. There is a photo, a very poor reproduction. That is 
the second purchase order. 

Mr. Hess. Do you have the original of that, Mr. Adair? 

Mr. Apatr. Yes, sir, I have. 

Mr. Hess. Would you mind reading it into the record? 

Mr. Courtney. There is only one telegram that is reproduced 
here. Just give the date of the telegram and its contents, if you will. 

Mr. Apatr. The rejection, the final rejection of our first purchase 
order is the letter that you have there as exhibit 4—A. 

Mr. Courtney. Yes. That is the one to which we made reference. 

Mr. Apatr. Yes. 

Mr. Courtney. Now then, on the second purchase order? 

Mr. Aparr. The second purchase order, because that purchase 
order was submitted on June 28, and they would not have had time 
to have gotten it in the mail, and also to have sent us by mail a rejec- 
tion in time for this hearing, we wired them yesterday morning asking 
whether they were accepting or rejecting, and we received a telegram 
under date of June 29, 1954. 

Mr. Courtney. Will you read that telegram into the record? 

Mr. Aparr. That telegram reads: 


Are sorry cannot rene your order 24106 as same conditions apply as regards 


contract DA 11-009-QM-23946, 


Which was the first purchase order. 

Mr. Huss. Signed by? 

Mr. Aparr. Signed by D. W. Onan & Sons, Inc., P. W. Copeland. 

Mr. Hess. I’m sorry, at this time we are going to have to go over 
and answer that rolleall. Let me state here this hearing was held for 
the purpose of getting a story from you, Mr. Adair, so that we may 
know how to proceed. We have representatives here of the Quarter- 
master Corps who are going to testify, and I think it might be well 
for the staff members, Mr. Courtney and Mr. Kuhn, to continue to 
make a record for the Defense Activities Subcommittee, and the Sub- 
committee will then go over the record. We are going to have a num- 
ber of rollcalls this morning on the security administration bill, and 
I am afraid it will be impossible to get the committee members to sit 
here. However, as many of us as can will come over and sit from time 
to time. But the staff members may proceed and make a record on 
this. 

Mr. Courtney. Mr. Adair, one further thing I believe you have 
not developed in connection with the rejection of these two orders. 

You were going to make your remark. ; 

Mr. Apatr. Oh. I wanted to clarify a possible misunderstanding 
in regards to the controlling specifications on each of the two con- 
tracts. It is true that neither of these units, so far as I know, has 
ever been produced in the past with anything but the Onan engine 
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and the patented starter-generator device; and a very substantial 
quantity of both items have been previously procured. 

However, the specification for the one-half ton unit is not as 
restrictive as to either the engine or starter-generator as is the specifi- 
cation on the one-third ton unit, so that it would probably be some- 
what misleading to say that the specification for the half-ton unit 
absolutely requires the Onan engine and this starter-generator. 

All previous procurement has been with those particular com- 
ponents, but as to the 46 units, one-half ton refrigerating contract, 
1 believe that we can produce that item with another engine and with 
another starter-generator. It would be more difficult to do so, and 
T believe less satisfactory to the services in their desire to standardize 
on equipment that they have previously procured. 

Mr. Courtney. But it would still be within the limits of the 
specifications? 

Mr. Aparr. We believe so. 

Mr. Courrney. Do you estimate the cost, the additional cost to 
you of such a changeover? 

Mr. Apatr. The additional cost of such a changeover is mostly 
engineering and design time. The alternate engine which we might 
use is actually somewhat less in cost than the Onan engine. 

Mr. Courtney. Then you wouldn’t be able to compute engineer- 
ing costs as to differences in price, to state whether it would repre- 
sent a gain or a loss to you on the total contract? 

Mr. Apatr. It would undoubtedly represent a loss to us, because 
engineering and design time would be substantial, and our bidding 
contemplated the continued availability of the Onan engine. 

Mr. Courtney. Then I think we are clear on it, that there is 
nothing in the specification with respect to the engine which would 
prevent you obtaining it from another source, if another source was 
in production? 

Mr. Apatr. Will vou repeat that question, please? 

Mr. Courtney. I say there is nothing in the specifications or 
nothing in the way of proprietary patents, that would prevent you 
from obtaining this type of engine, I think vou call it the half-ton. 

Mr. Apatr. For the half-ton unit, that is correct. 

Mr. Courrney. If another organization were in production—— 

Mr. Apair. That is correct. And we believe that an engine manu- 
factured by the Wisconsin Engine Corp. of Milwaukee, Wis., will 
satisfy the specification requirements for the one-half-ton unit. 

Mr. Courtney. The other is a one-third ton? 

Mr. Aparr. Yes. And for that the specification is very restrictive, 
and no other engine could be used without what I believe the Quar- 
termaster-Engineers would describe as a major deviation. 

Mr. Courtnry. Well, of course, the alternative to obtaining it from 
Onan would be to have some other firm go into the business of produc- 
ing the engine, tooling up, and preparing to manufacture it at what- 
ever cost that might be. 

Mr. Aparr. And that, of course, would be prohibitive for any 
quantity such as this. ‘ 

Mr. Courtney. And that would be prohibitive for a quantity as 
limited as these? 

Mr. Aparr. I would say for a quantity 10 times, or perhaps even as 
many as 20 times, the quantity involved here, the tooling cost would 
still be prohibitive for amyone to get into that particular engine. 
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_ Mr. Courtney. Now, actually, Onan advertises to the trade, does 
it not, as a source of these light-weight engines? 

Mr. Aparr. They certainly have advertised to us, and I believe 
that the engine is available to the general public. 

Mr. Courtney. Is there any difference fundamentally between 
this engine and the one that is advertised in our national magazines 
with Onan as the supplier for the use in summer cottages and also 
for use on marine craft? 

Mr. Apair. They make a number of models of engines. I believe 
the CK engine is available to the general public, perhaps with the 
single difference of the parts for which our tooling was supposed to be 
provided. 

Mr. Courtney. For which you paid the $5,000. 

Mr. Aparr. For which we advanced the $5,000. I am under the 
impression that Onan buys the Thermo starter-generator, and pro- 
vides it with their engine for standard commercial application. 

Mr. Courtney. Now, precisely, what was the language employed 
when the subject of refusal of your order was discussed? I think 
you identified Mr. Copeland as the author of the statement. 

Mr. Aparr. That is correct. 

Mr. Courtney. What, as your recollection now serves you, pre- 
cisely was said to you, and what did you say? 

Mr. Aparr. I tried to quote that fairly accurately and get it some- 
what condensed on the first page of my statement. 

In my telephone conversation—— 

Mr. Courtney. This was the conversation of what date? 

Mr. Aparr. June 21. 

Mr. Courtney. Of this year? 

Mr. Apatr. Of this year. 

Mr. Courtney. So we may understand in the record, give us as 
near as you can recall the conversation. 

Mr. Apatr. The telephone conversation was with Mr. P. W. 
Copeland of D. W. Onan & Sons, and he told me that Mr. Gerald 
Lehner was also on the line, and that they had just come from a 
conference attended by their attorney, Mr. Fryberger with Messrs. 
Numero and Porter, who are president and vice president, respec- 
tively, of United States Thermo Control Co. 

Mr. Courtney. Is Mr. Fryberger the attorney for Onan? 

Mr. Aparr. Mr. Fryberger is Onan’s attorney. 

And two attorneys representing United States Thermo Control Co., 
whose names were not divulged to me. I believe those seven gentle- 
men were those present at the conference. 

As a result of that conference, Mr. Copeland said they were reject- 
ing our purchase order, and he stated that while they had already at 
noon on that day—and this telephone conversation took place shortly 
after noon—on noon of that day, that Mr. Fryberger, Onan’s attorney, 
had talked by telephone with Mr. T. W. Williams, of the Patent Sec- 
tion of the Office of the General Counsel of the Office of the Quarter- 
master General, and had indicated to him their decision. That was 
that they would not sell us the engines for two reasons. One, potential 
patent-infringement liability, and two, which Mr. Copeland said was 
the more important reason: the matter of an active threat by United 
States Thermo Control to withdraw its very substantial annual busi- 
ness from Onan if this order were completed. 
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Mr. Courtney. Do you recall the words “active threat’? 

Mr. Apair. Yes; I do. 

Mr. Courtney. They are his words? 

Mr. Apair. Yes; I believe so. 

Mr. Courtney. What else occurred in the conversation, as your 
memory now serves you? 

Mr. Apair. I indicated to Mr. Copeland that we regretted that 
decision very much, and would be constrained to take such action as 
we felt would best protect the interests of our company, and indicated 
to him that we believed their decision on the patent question was com- 
pletely contrary to the representations made by the Quartermaster, 
and there was no basis for that. 

He indicated to me at that time that the patent question was only 
incidental. 

Mr. Courtney. Did he use the word “incidental’’? 

Mr. Apatir. That certainly was the gist of the remarks, because I 
made the statement to him that when this matter first arose in 1952-53 
that he personally had said to me that he had a belly full of the Onan- 
Thermo problem, and so far as he personally was concerned, didn’t 
care whether they lost all of Thermo’s business. 

He confirmed that in this, as I say, a recorded telephone conversa- 
tion, but said I don’t make the final decisions around here. He said 
we can’t lose a good customer. 

Mr. Courtney. Well now, then, between this letter of October 14, 
1953, and the rejection, and the conversation to which you have just 
referred, had you had any communication from the Onan Co., indi- 
cating that they would not continue to be a source of purchase—an 
engine source for your company in bidding on Government contracts, 
or other contracts? 

Mr. Aparr. None whatsoever, and I feel quite sanguine about the 
fact that bota Keco Industries and D. W. Onan «& Sons believe that 
the decisions made in connection with the 1952 contracts were dis- 
positive of this entire problem. 

Mr. Courtney. Entire problem, you mean with respect to the 
patent? 

Mr. Apvatr. With respect to the patent. 

Mr. Courtney. In your conversation of the 21st of June, did you 
advise and refer again to the authorization and consent clause given 
you by the quartermaster relating to any possible patent violations? 

Mr. Aparr. I don’t recall that there was any. There was a general 
reference made to the decisions of the Quartermaster General. 

I did, on the 22d of June, confirm the telephone conversation of the 
21st, and I have-had no acknowledgment or further letter from them, 
but in that letter, I wrote: 

I understand that your decision was reached after a conference yesterday 
morning attended by Messrs. Copeland, Fryberger, and Lehner of your organiza- 
tion, Messrs. Numero and Porter, and two attorneys representing United States 
Thermo Control Co. of Minneapolis. 

Mr. Copeland indicated this decision was based in part upon your potential 
liability to United States Thermo Control Co. for patent infringement and in 
major part upon your desire to maintain a satisfactory relationship with United 
States Thermo Control Co., one of your largest customers. I understand that 
you have been actively threatened with legal action for conspiracy to infringe, 
similarly threatened with a withdrawal of United States Thermo Control business, 

There has been no refutation of the statements made in this letter 
by D. W. Onan. 
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Mr. Courrney. Did you refer in that letter in which you were re- 
counting the conversation and the threat, to the fact that the quarter- 
master had given you an authorization and consent clause with re- 
spect to the proprietary item involved? 

Mr. Apair. Yes; this paragraph deals with that: 1 wrote: 

In order that there may be no misunderstanding concerning the position of this 
company, I want to confirm my advises to Mr. Copeland that we shall be con- 
strained to take such action as we believe necessary to protect our interests. 
Insofar as the subject contract is concerned, you are reminded that Keco purchase 
order 10081 was, in effect, accepted by your letter of May 4, 1954, which asked 
simply that we certify either that the engines were required for previous contracts 
or that the work was covered by a contract containing the authorization and 
consent clause. Your letter of May 24, 1954, makes no reference to your desire 
to maintain satisfactory customer relations with another bidder, but refers only 
to protection under the specifications. We feel that the Office of the Quartermaster 
General has provided you with ample assurances concerning the patent situation 
and that you are obliged to provide the required engines. I suggest that should we 
lose subject contract because the engines are not available, we will necessarily 
have to hold you accountable, 

Mr. Courtney. To that letter, you have received no response? 

Mr. Apatr. Nothing other than a reiteration of their refusal to 
accept the purchase order. 

Mr. Courtney. And what form did that take? 

Mr. Apatr. The telegram which is marked “Exhibit 4” says they 
are rejecting that latest purchase order for the same reasons, and on 
Monday of this week, which would have been June 28, I talked with 
Mr. Copeland again by telephone to ascertain whether there had been 
any change in their position and he indicated there had not been. 

Mr. Courtney: Now, what is the state of the performance of your 
contract at the moment, No. 23946? 

Mr. Aparr. Completely in suspense, awaiting a determination in 
respect to the engine situation. 

Mr. Courtney. How does it affect your delivery under the con- 
tract, if you can give it in any terms that will be intelligible to us? 
Are you on schedule or were you on schedule until this intervention? 

Mr. Aparr. Yes, we were on scaedule, because upon the very day 
that we received the contract, from the Quartermaster, we placed 
purchase orders for all major components, and we have on hand in 
our shop today all of the compressors and all of the coils, everything 
except the engines. We even have the starter-generators made. We 
had built those in advance some time ago. So that we need only the 
engine to complete performance of the contract within a matter of 
30 to 60 days. The delivery schedule under our contract required 
that the supplies be deliv on or before the 31st of August 1954. 

We would have had no difficulty in meeting that delivery schedule. 
I think it was on or before the 15th of August, if the deliveries were 
f. o. b. our plant, which they are to be. This certainly produced some 
delay, if we have to go to another engine. 

Mr. Courtney. Off the record. 

(Discussion off the record.) 

Mr. Barnes. Was there any reference made to quantity and prices 
relative to quantity? 

Mr. Apatr. The only reference made to quantity was a second 
letter in connection with our first purchase order. Let me see if I 
can give that to you. Our purchase order No. 10081, issued on the 
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28th of April 1954, to Onan, for a quantity ef 27 engines. That was 
rejected initially by-a letter dated May 4, 1954, which read: 

Before we can enter this order for production, it would be necessary that we 
have an authorization and consent clause or a statement that this order is part of 
your contracted A—19297, and 19300, to cover spare parts for these orders. 

Mr. Barnes. That is exhibit 6. 

Mr. Courtney. That is exhibit 6. 

Mr. Apatr. That is exhibit 6, yes, sir. Then after the purchase 
order was returned with the authorization and consent, or reference 
to the fact it would be sent as soon as we got formal papers from the 
Government, and they returned it to us again on the 13th of May, 
simply stating: 

We can find no record of having quoted on this small quantity of engines for 
this particular requirement. We are sorry but we will be unable to fill this order. 

Mr. Barnes. That is the exhibit 4—A? 

Mr. Apatr. That is exhibit 4—A. 

That is the only reference made to that. 

Mr. Barnes. Did you have any oral discussions relative to quan- 
tity? 

Mr. Aparr. Yes, sir. 

There have been a number of telephone conversations. In one 
telephone conversation Mr. Copeland made the statement to me that 
of course there probably would be if they could accept the order some 
small increase in price because of the small quantity involved. I 
took no exception to it at that time, and indicated that our primary 
concern was in getting the engine. I might add that to the best of 
my knowledge all of my telephone conversations with Onan, having 
to do with this matter, have been recorded. 

Mr. Courtney. By Onan? 

Mr. Apatr. By Onan, and I have made the statement I earlier 
referred to as soon as I got the “ping”’ on the telephone. 

Mr. Barnes. Just for the purposes of the record can we have stated 
in response to the letter from the chairman of the subcommittee that 
Stanley Barnes, Assistant Attorney General in Charge of the Anti- 
trust Division, has been present during this hearing, and Ephraim 
Jacobs, the head of the Legislative Clearance Section of the Antitrust 
Division of the Department of Justice, has likewise been here, and 
will remain during the time the committee is hearing testimony. 

Mr. Courtnry. Now, let’s get Mr. Kelley here. 

Mr. Kelley, your first name now? 

Mr. Philip H. Kelley. 

Mr. Courrnery. Your official position? 

Mr. Ketiey. I am Chief of the Legal Office at the Chicago Quarter- 
master Depot, Chicago, IIl. 

Mr. Courtney. Mr. Kelley, you have been present during the 
testimony of Mr. Adair. 

Mr. Keuuey. Yes, sir. 

Mr. Courtney. You are familiar with the contract that is under 
discussion and with the matters relating to the Onan engine problem, 
are you? 

r. Kevuey. Yes, sir. 
Mr. Courtney. As they have been referred to. 
Mr. Yes, sir. 
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Mr. Courtney. Mr. Kelley, will you state for the benefit of the 
committee any conversations or any actions that have occurred to 
your knowledge and in your official capacity with respect to this 
controversy? 

Mr. Ketiey. The Chicago Quartermaster Depot has had no con- 
versations with Onan. After we were informed by Mr. Adair that 
Onan had refused to sell them engines, we sent a telegram to D. W. 
Onan & Sons, which I would like to read into the record. 

Mr. Courtney. Read right into the record, giving the date and 
time. 

Mr. Kerry. The telegram was dispatched on the 25th of June 
1954, at 8:30 a. m. 

It reads as follows: 

Keco Industries, Cincinnati, Ohio, advises your firm will not supply engines 
to them required to complete two Government contracts. Item urgently required. 
Request your fullest cooperation to supply these engines to Keco. Please advise 
return wire. 

It was signed by Captain Baker, Martin Baker, the contracting officer. 

Mr. Courtney. Administering this particular contract. 

Mr. Keviey. Administering this particular contract. 

Mr. Courtney. That was issued through official channels? 

Mr. Yes, sir. 

Mr. Courtney. To that have you had any response? 

Mr. Keuiey. We have had no response. 

Mr. Courtney. The consent and waiver clause has been discussed 
here. There is a consent and waiver clause in the use of any pro- 
prietary interest in this contract, is there not? 

Mr. Kewvey. Yes, sir. 

Mr. Courtney. Was the information to that respect communicated 
to this supplier, if you know? 

Mr. Ketuey. It was, but I am not in a position to testify on that 
matter. 

Mr. Burnett. I think perhaps I can tell you about that. 

Mr. Courtney. Mr. Burnett. 

Mr. Burnett. You notice I mentioned in my statement two 
letters, one of January 8, 1954, and one of June 11, 1954. They both 
in effect say the same thing. 

Mr. Courtney. Would you interpolate those in the record? 

Mr. Burnerv. I can furnish you a copy of both letters if you like 
for the record. 

Mr. Courtney. In all events, the subject of the waiver, the 
authorization and consent clause, having been inserted in the contract 
with Keco by the Government, the information with respect to that 
was communicated on these two dates to the Onan Co. 

Mr. Burnert. That is correct, sir, and I would be very glad to 
give you that. 

Mr. Courtney. On January and June 1953. And the copies of 
those communications are a part of your testimony as exhibits 1 and 2. 

Mr. Burnett. I would correct the date of the last to June 11, 1954, 
The January 8, 1953, letter is evidently the time when Mr. Adair 
mentioned he thought the patent matters had been disposed of. 

Mr. Courtney. The letters will speak for themselves, as well as 
your statement. As to either of these letters, the one of January 8, 
1953, or the one of June 11, 1954, have you had any response from the 
Onan Co.? Can anyone answer that question? 
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Mr. Burnett? 

Mr. Burnett. Mr. Stevens, do you know whether we have had 
specific responses to those letters? I do know we have had some 
informal discussions, that is, people in our patent branch. 

ag Stevens. There is no copy from Onan, of an Onan letter, in 
any file. 

Mr. Evans. Your letter refers to the letter of June 4? 

Mr. Courtney. Let’s get Mr. Stevens’ name in the record. 


TESTIMONY OF MYRON B. STEVENS, PATENT ATTORNEY, 
OFFICE OF THE GENERAL COUNSEL, QUARTERMASTER GENERAL 


Mr. Stevens. Myron B. Stevens. I am one of the patent attorneys 
for the Office of the General Counsel, Quartermaster General. 

Mr. Courtney. In Washington? 

Mr. Stevens. In Washington. 

Mr. Courtney. Very good. 

Mr. Stevens. I have this letter. 

Mr. Courrnry. Are you referring to a letter 

Mr. Strvens. This is the only letter we have. It is not in response 
to either of those letters. 

Mr. Courtney. Is that a communication from Onan? 

Mr. Stevens. Mr. Fryberger, and G. W. Townsend, who are 
counsel for Onan. 

Mr. Courtney. Would you interpolate that letter in the record 
and let us understand what has occurred? 

Mr. Srevens. It is dated June 4, 1954, addressed to Quartermaster 
General, attention Patents Branch, Office General Counsel. 


GENTLEMEN: This will acknowledge your letter of June 3, 1954, bearing sym- 
bols QMGEG-070 United States Thermo Control Co. This will also acknowledge 
receipt of the copy of your letter addressed to D. W. Onan & Sons, Inc., Minne- 
apolis 14, Minn., bearing same symbols and same date. 

First, answering that part of your letter to D. W. Onan & Sons, Inc., contained 
in the first paragraph on the second page: D. W. Onan & Sons, Inc. do not manu- 
facture a front-end starter for the Onan engines. The prime contract previously 
entered into with Keco Industries, Inc. and Onans did not require the furnishing 
of such a starter. The point is that the specifications prescribed by the Govern- 
ment are such as to require the use of United States Thermo Control Co.’s starter 
on such engines, which I understand Keco manufactured themselves. As a 
result of this, United States Thermo Control Co. has made claim to Onan that we 
are indirectly contributing to the infringement of their patents by manufacturing 
and delivering to Keco engines designed for front-end starters upon which the 
specifications really require the use of a Thermo starter. You can thus see our 
problem. It may be that Keco are manufacturing a starter in compliance with 
the specifications which starter would in fact infringe the Thermo patents. This, 
of course, complicates the situation as applies— 


it should be “as it applies’ — 


as applies to the “Patent Indemnity” and ‘Authorization and Consent’’. 

As I read the ‘‘Authorization and Consent’ clause, it could have no efficacy 
unless the Government itself had the right to use the patent. This poses the 
question then, Does the Government have a consent from Thermo for the use 
of their starters on engines manufactured by a third party for use in supplying 
the Government on a prime contract? If so, will you please furnish us a copy of 
that consent? 

If the Government has no consent to use the patent, then the “Authorization 
and Consent” clause did not protect Onans in the event Thermo sued the Onans 
direct as you can plainly see as the Government could not give its consent effec- 
tively for a contractor to use a patent of a third party. 
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Assuming then that Thermo should attempt to collect for infringement of its 
patent against Onan the Patent Indemnity Agreement could not protect Onan 
if Thermo should sue Onan for infringement of the Thermo patents, as the quali- 
fying subparagraph V of the Patent Indemnity could not apply since the con- 
tractor is not assuming to indemnify the Government against the infringement 
of the Thermo patents. Therefore, I am of the opinion that should Thermo 
successfully prosecute infringement of a patent against Onan, neither the “Au- 
thorization and Consent” clause of the ‘‘Patent Indemnity Agreement” could 
be used effectively for Onan. ; 

Tf vou have any authorities to the con.rary, I would appreciate it if you would 
submit them to me for review and further consideration of this subject. 

Yours truly, 
R. H. Frypercer. 

Now, in response to that is where that June 11 letter occurred. 

Mr. Courtney. That is the letter which we have here. That 
makes the letter of June 11 a little more complete. What had pre- 
cipitated the letter of June 4 which you have just read? 

I think reference is made to a letter of June 3. 

Mr. Stevens. June 11, 1954, the Office of the Quartermaster General 
wrote two letters apparently. I have copies of both of them. They 
wrote two letters to D. W. Onan & Sons and R. H. Fryberger. The 
first one is rather short, the second one runs to a couple of pages. 

Mr. Courtney. Would you just read those into the record? 

Mr. Srevens. This is the first letter, directed to D. W. Onan & 
Sons; directed, attention of Mr. P. W. Copeland. 

There is enclosed a copy of a letter concurrently sent to your attorney, R. H. 
Fryberger, Esq., concerning your proposed subcontract with Keco Industries, 
Inc., under prime contract No. DA-11-009-QM-—23946. Inasmuch as prime 
contract No. DA-—11—009-QM-—23946 contains the proper ‘“‘Authorization and 
Consent” clause, you are not subject to patent liability by reason of furnishing 
gasoline engines and/or accessories to Keco Industries, Inc., for their use in pre- 
forming the foregoing prime contract. 

Another copy of the enclosed letter has been sent to Keco Industries, Inc. 

It is hoped that this will clear up the patent problem which appears to disturb 
you at present. 

Very truly yours, 
T. W. WiiutaMs, 
Office of the General Counsel. 


That letter refers to a letter to R. H. Fryberger dated June 3, 1954, 
which is also attached here. 

Do you want that Fryberger letter, too? 

Mr. Courtney. We better have the whole communication. In all 
events, Onan Co. has been fully advised with respect to the consent 
clause, and fully advised with respect to the Government’s position 
concerning any possible patent. 

Mr. Srevens. That is correct, sir. 

They were quoted statutes, and in the letter to—the second letter 
of June 3 to Onan—no, the letter of June 11, I guess, included copies 
of the clause, and also the patent indemnity article. 

Mr. Courtney. Now, the only communication you have received 
then from the Onan Co. or in its behalf was the one from Mr. Fryberger 
as counsel, 

Mr. Stevens. That is correct, sir. 

Mr. Courtney. Now, may I ask you if your recollection serves, 
how did it happen, what precipitated this exchange of correspondence? 
Do you have an independent memory on that? 

Mr. Srevens. I might say I didn’t handle this case personally. 

Mr. Courtney. Yes. 
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Mr. Stevens. From my study of the files, I believe we were re- 
‘quested by the Chicago Quartermaster Office. 

Mr. Ketiry. We had a telephone call from Mr. Adair that Onan 
again raised the patent question, and he requested that we take nee- 
essary action to clear the patent question up again. 

He said he felt it was the same problem that we had had before, and 
it hardly seemed necessary, but since Onan had raised the question 
he would like to have us communicate with Onan in an attempt to 
straighten it out. 

Since we have no patent lawyers in Chicago, it is our custom to 
refer the matter to the Office of General Counsel, where they have 
patent attorneys. 1 personally called Mr. Williams on the telephone, 
and he said that he would get in touch with Mr. Fryberger, I believe, 
who was the patent attorney for Onan, and attempt to straighten 
the matter out again. 

‘That precipitated this course of action. 

Mr. Courtney. Very good. Now, is there anything further? 

Mr. Jacobs, do you have any further questions along that line? 

Mr. Jacoss. No, sir. 

Mr. Courtney. Off the record. 

(Discussion off the record.) 

Mr. Courtney. On the record. 

Mr. Adair, you have a matter which you wish to clarify, do you? 

Mr. Aparr. That is the matter of the use of a substitute engine 
on the second contract in which I| referred to the specification as being 
somewhat broader, and that possibly a substitute engine with a 
deviation as to the narrower specification, and I referred to a Wis- 
consin engine manufactured by Wisconsin Motor Corp. 

I have no basis upon which to say that the Quartermaster would 
accept such a substitute engine. It has been discussed very care- 
fully only with procurement people at the Chicago Quartermaster 
Depot, and I do not understand that agency itself has authority to 
accept substitutes or to issue deviations. 

It is Keco’s opinion that a Wisconsin engine manufactured by 
Wisconsin Motor Corp. would satisfy the requirements of the specifi- 
cation of the %-ton unit, but that is a matter of our own engineering 
opinion and is not based upon any commitments or assurances from 
the Chicago Quartermaster Depot. And I assume that to implement 
our opinion, or to secure some acquiescence from the Quartermaster 
would be a matter requiring some time, and that that would have a 
bearing upon an earlier question that you asked me in connection 
with meeting the delivery requirements of either contract. I, from 
experience in, Government contract work, would say it would be 
reasonable to expect clearance on such a substitute engine would take 
anywhere from 30 to 90 days. 

Mr. Courtney. Then I take it the situation factually is this: the 
engine which you had assumed you would be able to purchase is the 
only one with the approval of the Quartermaster for compliance with 
specifications, whereas the introduction of a new element would have 
to go through the processes of being qualified. 

Mr. Ketusry. This is correct. 

Mr. Courtney. It is a case then of consent and full acceptance in 
one instance, as against whatever might ensue with the introduction 
of a new element. 
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Mr. Ketiey. We told Mr. Adair in the meeting, I believe a week 
ago today, in Chicago, the position of the Government, that if he can 
offer us a unit containing another engine which meets the contract 
requirements it will be entirely acceptable to us. As to whether he 
can engineer the unit, using the Wisconsin engine so as to meet the 
requirements, we don’t know at this time. We would have to have his 
detailed plans and study them to see whether they do meet the 
or not. 

Mr. Courtney. That problem has neither been introduced nor dis- 
cussed at this moment. 

Mr. Keturey. We have casually had a meeting at Chicago a week 
ago today, and today at this hearing. 

Mr. Courtney. In your judgment, Mr. Burnett, you recognize that 
would result in a delay in the performance of the contract. I think 
you had something to say about the essentiality of these units. 

Mr. Burnett. We did. In the telegram that was dispatched to the 
D. W. Onan & Sons Co. that was reach into the record by Mr. Kelley. 

Mr. Courtney. The Government has a requirement for deliv- 
ery—— 

Mr. Burnerr. That is right, sir. 

Mr. Courtney. Which was expressed in the contract. Any de- 
parture from that would result in a loss to the Government. 

A loss of use to the Government, I should say; not a financial loss. 

Mr. Burnerr. That is right, sir. I would like to make one final 
statement if I may: I don’t want to take issue with Mr. Adair, but I 
would like the record to show the Quartermaster Corps does not con- 
sider the specification restrictive. 

The word “restrictive’’ has some connotations not applicable to the 
situation here. 

The items can be produced by anyone. 

Mr. Courtney. It would be my understanding the word ‘“‘restrictive”’ 
as used by Mr. Adair would refer to a patented article, whereas, there 
is no question as to a patent here, as I understand it. 

Mr. Burnert. If there is a patented article, of course we have a re- 
production right. 

Mr. Courtney. Do you want to accept that? 

Mr. Aparr. It is not a question that I feel requires any argument 
at this point. J think I understand Mr. Burnett’s position. 

Mr. Courtney. It doesn’t differ from your own, does it? 

Mr. Aparr. In this way: as a practical matter, the specification for 
the one-third-ton unit is restrictive, whether or not our connotation 
or definition of restrictive is the same. 

Mr. Burnett is looking at it from a limited, and I think perhaps 
technically accurate, point of view, but I think that*the Quarter- 
master will concede that the specification for the one-third-ton unit 
calls for an engine which is today produced only by D. W. Onan & 
Sons, of Minneapolis, and that in that sense we are restricted today 
from getting that engine from anybody other than Onan. 

Mr. Courtnsy. Unless you get a new manufacturer. 

Mr. Apair. Today we cannot get that engine from any other 
manufacturer, and it would be physically impossible, I believe, within 
the delivery requirements of this contract, to get the same engine 
from any other manufacturer in America. 

Mr. Courtney. Then what you are talking about is a limited 
source, rather than a restrictive speciiication, isn’t that it? 
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Mr. Ketiey. That is right. 


Mr. Courtney. Will you accept that, Mr. Adair, so we will know 
what we are talking about here? 


Mr. Keuiey. The point we are making is Mr. Adair could make 
the engine himself if he wanted to. Anybody can make that engine. 

Mr. Courrney. Then limited source, rather than restrictive 
specification, will get everybody out of the mud. 

Mr. Burnerr. The words “restrictive specification’ carried so 
many connotations, | wanted to get that clarified. 

Mr. Courtney. Is there anything else now? 

Do you think of anything, Mr. Jacobs? 

Mr. Jacoss. No. We will examine the record. 

Mr. Courrney. All right, this will be ready in the morning. 

Now, so the record will be clear, a subpena will issue forthwith to 
the Onan Co. for the production of its recorded conversations and all 
correspondence and other information with respect to the threat 
which has been communicated to this company. 

That is the end of the record. 


(Whereupon, at 11:24 a. m., the subcommittee adjourned.) 

JUNE 3, 1954. 
MGEG 070 

. 8. Thermo Control Co. 


(Address reply to the Quartermaster General, attention: Office of the General 
Sounsel, Patents Branch.) 


R. H. Fryberger, Esq., 
1126 Bankers Building, Minneapolis, Minn. 


Dear Mr. Frysercer: You will recall a letter from this Office dated 8 January 
1953, concerning a patent question raised by your client, D. W. Onan & Sons, 
Ine., in connection with a subcontract for gasoline engines between your client 
and Keco Industries, Ine., which latter company had contracted to furnish re- 
frigeration units to the United States Government. The object of that letter 
was to assure your client that under the express provisions of United States Code, 
title 28, section 1498, as amended (particularly by Public Law 248, 82d Cong. 
31 October 1951), your client in its position as a subcontractor would not be liable, 
for patent infringement, either directly by being sued on the part of the patentee 
of U.S. Thermo Control Company, or indirectly by reason of the patent indemnity 
clause of the prime contract between the Government and Keco Industries, Ine., 
inasmuch as the prime contract also contained an ‘Authorization and Consent” 
clause in accordance with the above-cited statute, exempting subcontractors from 
patent infringement liability under the subcontract. 

It is the understanding of the undersigned that your client, subsequent to the 
dispatch of the foregoing letter, supplied Keco Industries, Inc., the gasoline engines 
as ordered by the subcontract. 

The undersigned has now been advised by the Contracting Officer, Chicago 
Quartermaster Depot, that your client, D. W. Onan & Sons, Inc., is again hesitant 
to furnish gasoline engines to Keco Industries, Ine., for incorporation in refri- 
geration units which Keco Industries, Inc., has contracted to supply to the 
Government under prime Contract No. DA11—-009-QM-—23946. However, this 
contract, as well as the earlier contracts mentioned in the letter from this Office 
dated 8 January 1953, contains an ‘Authorization and Consent” clause, which 
expressly exempts the subcontractor from patent liability for items supplied by 
the subcontractor to the prime contractor for incorporation in the ultimate items 
which are furnished by the prime contractor to the Government. The pertinent 
statute, United States Code, title 28, section 1498, as amended, has undergone 
no change since the letter of 8 January 1953. While the prime contract (Contract 
No. DA11—009-QM-—23946) contains the same patent indemnity clause as the 
earlier contracts between the Government and Keco Industries, Ine. (Contracts 
DA11-009-QM-19297 and DA11—009-QM-19300), this clause merely affects 
the relations between the Government and Keco Industries, Inc., and does not 
subject subcontractors, including your client, to any liability for patent infringe- 
ment or patent indemnity, either to the Government or to Keco Industries, Ine., 
or the U. S. Thermo Control Company. 
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It would thus greatly facilitate the performance of prime Contract No. 
DA11-—009-Q M--23946 between the Government and Keco Industries, Inc., if you 
will again advise your client, D. W. Onan & Sons, Inc., that it may freely furnish 
the gasoline engines sought to be obtained by Keco Industries, Ine., in connection 
with this contract, without being exposed to any direct or indirect liability for 
infringement of any patents owned by U. 8. Thermo Control Co. 

In the event that you should desire any further clarification on behalf of your 
client, it is suggested that you call the undersigned, person-to-person, collect, 
at Liberty 5-6700, Ext. 54294 or 71511. It also would be sincerely appreciated 
if you would acknowledge receipt of this letter and indicate the action you pro- 
posed to take thereon. 

Very truly yours, 
T. W. 
Office of the General Counsel. 


QMGEG 070 
U.S. Thermo Control Co. 
3 JuNE 1954. 

(Address reply to the Quartermaster General, attention: Office of the General 

Counsel, Patents Branch.) 
D. W. Onan & Sons, INc., 

Minneapolis 14, Minn. 
(Attention: Mr. P. W. Copeland.) 


GENTLEMEN: There is enclosed a copy of a letter concurrently sent to your 
attorney, R. H. Fryberger, Esq., concerning your proposed subcontract with Keco 
Industries, Ine., under prime Contract No. DA 11—-009-QM-—23946. Inasmuch 
as prime Contract No. DA 11—-009—Q M-—23946 contains the proper ‘‘Authorization 
and Consent” clause, you are not subject to patent liability by reason of furnishing 
gasoline engines and/or accessories to Keco Industries, Inc., for their use in per- 
forming the foregoing prime contract. 

Another copy of the enclosed letter has been sent to Keco Industries, Ine. 

It is hoped that this will clear up the patent problem which appears to disturb 
you at 

ery truly yours, 
T. W. WiuraMs, 
Office of the General Counsel. 


QMGEG 070 
8 January 1953. 
(Address reply to the Quartermaster General, attention: Office of the General 
Counsel, Branch.) 
R. H. Frypercer, Esq., 
1126 Bankers Building, Minneapolis, Minn. 

Dwar Mr, Frypercer: This confirms today’s telephone conversation between 
you and the undersigned concerning your client, D. W. Onan & Sons, Ine., in 
connection with Contracts No. DA11—009—Q M-—19297 and DA11—009—Q M—19300 
between the United States Government and Keco Industries, Inc., for %-ton 
gasoline-engine-driven refrigeration units. 

Each of the above prime contracts contains an ‘Authorization and Consent” 
clause as set forth in paragraph 9-106, Armed Services Procurement Regulations, 
which places the manufacture by a subcontractor in the same status, insofar as 
liability for patent infringement is concerned, as manufacture by the prime 
contractor himself. Under the provisions of United States Code, title 28, section 
1498 as amended (including the amendment effected by Public Law 248, 82d 
Cong., October 31, 1951), a suit for patent infringement by reason of manufacture 
of an invention for the United States must be brought against the Government 
directly in the Court of Claims and not against the contractor. The amend- 
ment effected by Public Law 248, 82d Congress, extends this immunity from suit 
for patent infringement to subcontractors, if the prime contract contains an ‘‘Auth- 
orization and Consent” clause, as is the case here. A reprint of United States 
Code, title 28, section 1498, as amended through October 31, 1951, is contained in 
the 1951 Cumulative Annual Pocket Part of United States Code Annotated, title 28. 

Thus, regardless whether in the absence of the provisions of United States Code, 
title 28, section 1498 (formerly known as the “act of 1910’) the production of 
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engines by your client would constitute direct or contributory infringement of a 
patent of U. 8S. Thermo Control Company, either under the old patent statutes 
or under the Patent Act of 1952 (Public Law 593, 82d Cong.), your client is never- 
theless protected from suit by U. 8. Thermo Control Company by reason of the 
provisions of United States Code, title 28, section 1498, as amended, which are 
not affected by any changes made in the law of patents by the Patent Act of 1952. 
In this connection, it is of interest that Mr. Copeland of Onan & Sons, Inc., has 
advised the undersigned by telephone that the subcontracts with Keco Industries, 
Inc., do not contain clauses obligating your client to indemnify. Keco Industries, 
Inc., for patent infringement liability. Thus, neither U. S. Thermo Control 
Company nor Keco Industries, Inc., nor the Government will have any claim for 
damages against your client, based on patent infringement or indemnity. 

It is therefore concluded that your client, Onan & Sons, Inc., may carry out 
subcontracts under Contracts No. DA11-009-QM-19297 and DA11—009-QM-— 
19300 without being amenable to suit or liability for infringement of any patents 
of U. S. Thermo Control Company. 

Very truly yours, 
T. W. Witu1aMs, 
Office of the General Counsel. 


QMGEG 070 11 JuNE 1954. 


U. 8. Thermo Control Co. 
(Address reply to the Quartermaster General, attention: Office of the General 
Counsel, Patents Branch.) 
R. H. Frysercer, Esq., 
1126 Baker Building, 
Minneapolis, Minn. 


Dear Mr. Frypercer: Receipt is acknowledged of your letter of 4 June 1954 
concerning the proposed subcontract of your client, D. W. Onan & Sons, Ine., 
with Keco Industries, Ine., prime contractor under Contract No. DA-—11—009- 
QM-—23946. 

It is noted from your letter that D. W. Onan & Sons, Inc., does not manufacture 
front end starters for the engines which Keco Industries, Ine., asks to acquire by 
way of subcontract, but that you are concerned with the possibility that D. W. 
Onan & Sons, Inc., may incur a liability for contributory infringement of certain 
starter-generator patents of U. 8. Thermo Control Co., if it supplies engines to 
Keco Industries, Inc., for use by the latter in the performance of its prime contract. 

This situation is fully covered by the first two paragraphs of the provisions of 
United States Code, title 28, section 1498, as amended, reading as follows: 

“Whenever an invention described in and covered by a patent of the United 
States is used or manufactured by or for the United States without license of the 
owner thereof or lawful right to use or manufacture the same, the owner’s remedy 
shall be by action against the United States in the Court of Claims for the recovery 
of his reasonable and entire compensation for such use and manufacture. 

“For the purpose of this section, the use or manufacture of an invention 
described in and covered by a patent of the United States by a contractor, a 
subcontractor, or any person, firm, or corporation for the Government and with 
the authorization or consent of the Government, shall be construed as use or 
manufacture for the United States.”’ [Emphasis added.]} 

The first paragraph of this statute prevents a patent owner from bringing suit 
against a Government prime contractor, and substitutes therefor a suit against 
the Government in the Court of Claims; Richmond Screw Anchor Co. v. U. 8S. 
(275 U.S. 331). However, prior to 1942, a subcontractor (i. e., a firm supplying 
items to a prime contractor for use by the latter in performing its prime contract) 
did not partake of this immunity from liability for patent infringement. Congress 
therefore enacted during the early stages of World War II the act of 31 October 
1942, section 6, United States Code, title 35, section 94, the material portion of 
which reads as follows: 

«ck * * for the purposes of the act of June 25, 1910, as amended (40 Stat. 
705; 35 U. S. C. 68), the use or manufacture of an invention described in and 
covered by a patent of the United States by a contractor, a subcontractor, or 


any person, firm, or corporation for the Government and with the authorization or 


consent of the Government shall be construed as use or manufacture for the United 
States.’’”’? [Emphasis added.] 
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This 1942 statute extended to subcontractors for the Government the same 
immunity from suit for patent infringement (regardless whether direct or indirect) 
as theretofore enjoyed by prime contractors (i. e., contractors who contract directly 
with the Government), provided the Government gives “‘authorization or consent’’ 
for the allegedly infringing manufacture on the part of the subcontractor. This 
“authorization or consent,’”’ when given by the Government, constitutes an abso- 
lute bar against a patent infringement suit by the patentee against a subcontractor 
by reason of any activity of the subcontractor under the subcontract, irrespective 
whether or not the Government itself has a patent license or reproduction rights 
under the allegedly infringed patent. 

United States Code, title 35, section 94, as well as the act of June 25, 1910, as 
amended, which is referred to in that section, are now reenacted as United States 
Code, title 28, section 1498. 

The following language of the United States Court of Claims in Yassin vy. 
U.S. (1948, 76 F. Supp. 509, 519), is directly in point with regard,to the effect of 
the act on Government subcontractors: 

“The latter portion of this section [see. 6, Act of 31 October 1942, 35 U. 8. C. 
94], beginning with the words ‘and for the purposes of the Act of June 25, 1910,’ 
was, in our opinion, intended only to enumerate the classes of persons who, 
whether contractors, subcontractor or materialmen, would not be subject to direct 
suit for infringement of a United States patent when engaged in manufacturing 
or using an invention ‘for the Government and with the authorization or consent 
of the Government,’ whether such contractor, subcontractor, or any person, firm 
or corporation had or did not have a license including provisions for the payment of 
royalties.” [Emphasis added.] 

In the instant case, the Government’s authorization and consent, covering sub- 
contractor, is given to the ‘‘Authorization and Consent” clause of prime Contract 
No. DA-11-—009—-Q M-23946, a copy of which clause was sent to you as an en- 
closure to the earlier letter from this Office dated 3 June 1954. This clause ex- 
pressly states that the Government gives its authorization and consent for all use 
and manufacture, in the performance of this contract (i. e., Contract No. DA- 
11—009-QM-23946) or any subcontract thereunder, of any patented invention em- 
bodied in the structure of any article, the delivery of which is accepted by the 
Government under the prime contract. 

The “Patent Indemnity” clause of prime Contract No. DA-11—009-QM-—23946 
(a copy of which latter clause was also sent to you as an enclosure to the letter 
from this Office dated 3 June 1954) only applies as between the Government and 
the prime contractor, Keco Industries, Inc., and does not entitle the Government 
or Keco Industries, Inc., to reimbursement by your client, D. W. Onan & Sons, 
Inc., in the event that U. 8S. Thermo Control Co. should obtain judgment against 
the Government in the Court of Claims. As pointed out above, U. 8S. Thermo 
Control Co. cannot sue the prime contractor, Keco Industries, Inc., or the sub- 
contractor, D. W. Onan & Sons, Inec., by reason of any activities of either in con- 
nection with the prime contract or subcontract, but must sue the Government 
directly in the Court of Claims (United States Code, title 28, sec. 1498, as amended; 
Richmond Screw Anchor Co. v. U. S., supra). The Government’s right of in- 
demnification against the prime contractor in ease of successful patent infringe- 
ment suit against the Government is measured by the “Patent Indemnnity”’ clause 
of the prime contract (Dearborn Chemical Co. v. Arvey Corp. (U.S. Dist. Ct., 111, 
1953, 114 F. Supp. 369)), and this patent indemnity clause does not impose any 
obligation of indemnification upon the subcontractor. 

As correctly pointed out on page 2 of your letter of 4 June 1954, the ‘Patent 
Indemnity’’ clause of the prime contract does not affect your client, D. W. Onan 
& Sons, Inc., in its position as a subcontractor; however, for the reasons pointed 
out above, the ‘Authorization and Consent” clause of prime Contract No. DA- 
11-009-QM-—23946 absolutely prevents Thermo Control Co. from bringing suit 
against your client for direct or indirect patent infringement by reason of deli- 
veries by your client to Keco Industries, Inc., as a result of a subcontract 
under prime Contract No. DA-11-009-QM-23946. 

It therefore would be greatly appreciated if you will again consider the contents 
of the letter from this Office dated 3 June 1954 in the light of the present letter, 
after having verified the legal authorities set forth herein. The undersigned ex- 
pects to telephone you about 14 June 1954, for the purpose of ascertaining your 
conclusion and clearing up any questions that may yet remain open. It is hoped 
that this will result in the removal of the uncertainties which presently cause your 
client, D. W. Onan & Sons, Inc., to hesitate in accepting a subcontract under prime 
Contract No. DA-11-009-QM-23946 with Keco Industries, Inc. 
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te of this letter have been sent to D. W. Onan & Sons, Inc. (Attention: 
Mr. P. W. Copeland), and to Edward B. Evans, Esq., Carew Tower, Cincinnati 2, 
Ohio (attorney for Kees Industries, Ine.). 
Very truly yours, 
T. W. Wrttrams, 
Office of the General Counsel. 


STaTEMENT OF Keco INnbustries, INe., Cincinnati, Onto 


Chicago Quartermaster Depot 

Contracts 

(Refrigerating Units) 

Keco Industries, Inc., with plant and offices at 2832 Spring Grove Avenue, 
Cincinnati, Ohio, was organized in 1942, is an Ohio corporation, and employs 
approximately 100 persons. 

roducts: Since its inception, Keco’s personne! and facilities have been exclu- 
sively devoted to the engineering and production of special-purpose refrigeration 
and air-conditioning equipment. 

Government contracts: During the last 4 years better than 95 percent of Keco’s 
production has been for agencies of the Defense Establishment, and in this period 
contract awards to Keco have involved savings to the Government of more than 
$700,000. Keco equipment—designed, engineered, and produced under Govern- 
ment contracts—is described in the attached exhibits 1 and 2. 

Contract DA—11—009-QM-~23946 was awarded, under date of 30 April 1954, to 
Keco by the Chicago Quartermaster Depot. This contract is for the production 
of 27 each, %-ton refrigerating units at a unit price of $1,154.75. The unit price 
of the next low bidder, U. 8. Thermo Control Co., Minneapolis, was $1,161.26. 

The contract specification, MIL—-R—-12574 (QMC), requires the contractor to 
employ a gasoline engine, manufactured only by D. W. Onan Sons, Ine., Minne- 
apolis, together with a starter-generator device for which U. 8. Thermo Control 
Co. claims patent protection. Acting under Quartermaster certifications that 
the Government owns reproduction rights or royalty-free license covering the 
starter-generator device, Keco has within the last 2 years (under previous con- 
tracts hereinafter discussed) produced the starter-generator, and purchased for 
its use (for said contracts) the Onan engine. 

D. W. Onan Sons, Inc., has refused to sell to Keco the specified engine for 
subject contract DA 11—-009-QM-23946, and has assigned as the reasons for such 
refusal the following: 

(1) That Onan has been actively threatened by U. 8S. Thermo Control Company 
with legal action on the grounds that, in supplying Keco with engines Onan is 
conspiring or aiding in the infringement of U. 8. Thermo Control Company patents. 

(2) That Onan has been actively threatened with the withdrawal of U. 8. 
Thermo Control Company’s business which Onan has described to Keco as ap- 
proximately $400,000 annually. 

Previous contracts: The problem is not entirely new, for the patent question 
and Onan’s refusal to supply Keco with engines on that account arose in connee- 
tion with Keco’s contracts DA—11—009-QM-—19297, and DA-—11—009-Q M-—19300 
awarded by the Chicago Quartermaster Depot under date of 13 June 1952. 
These contracts requiring the same Onan engine and starter-generator, involved 
a total dollar value of $604,679. U.S. Thermo Control Company’s bids for the 
same contracts totaled $942,609. 

In the case of these contracts Onan initially indicated its willingness to accept 
Keco’s purchase order for engines, upon payment of a tooling charge, and sub- 
sequently stopped production on the grounds that it has been threatened with 
patent action by U. S. Thermo Control Company. No issue was made by Onan 
that it feared the loss of U. 8S. Thermo Control Company business. Because this 
development seriously impeded Keco’s contract performance and since the Quar- 
termaster had certified to Government ownership of royalty-free license or repro- 
duction rights, the matter was referred to the Office cf the Quartermaster General 
and as a result of subsequent correspondence and negotiation Onan supplied the 
necessary engines. Keco advanced to Onan $5,033 for duplication of tooling which 
Onan in conferences represented as belonging to U. 8. Thermo Control Company. 
It was also represented that this tooling would be available for future Keco orders. 

Keco-Onan relations over a period extending from 1950 to the present have been 
cooperative and apparently mutually satisfactory. See exhibit 3. During this 
period Keeo’s purchases of Onan have approximated $267,000, 
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Contract DA-11—009-QM-—241 06, the second of subject contracts, was awarded 
Keco under date of 24 June 1954. It involves a dollar value of $67,114 at a unit 

rice ot $1,459 for 46 %-ton refrigerating units. The only other bidder was U. S. 

hermo Control Company with a unit price of $1,710 or a total bid of $78,660. 
We have not been able to ascertain that this particular unit has been produced by 
any manufacturer other than U. 8. Thermo. It is our belief that all recent 
procurement of the item has been from U. S. Thermo Control Co. and that the 
Onan engine and starter-generator hereinabove discussed have been employed. 
Although the contract specification, in our judgment, is not as restrictive as to 
these components as is the specification under contract DA—11-009-Q M-23946, 
Keco’s bid contemplated use of the Onan engine. Onan has rejected Keco’s 
purchase order for the 46 engines (see exhibit 4), and may also have advised the 
Chicago Quartermaster Depot of its intentions. 

The Quartermaster General, through his Office of the General Counsel, has 
exhaustively gone into the patent question, and under date of 11 June 1954, in 
a letter to Onan’s counsel, discussed the application of United States Code, title 28, 
section 1498, as amended. The force of this letter, as well as previous communi- 
cations from the Quartermaster Office of the General Counsel to Onan or its 
attorney, is to establish that Onan has no patent liability present or potential to 
U.S. Thermo Control Company by reason of supplying engines to Keco for sub- 
ject contracts. 

Conclusion: Keco’s participation in the Quartermaster’s procurement program 
since 1952 has created a competitive situation in a phase of that program where 
little or no competition existed before. (See exhibit 5.) The savings to the Gov- 
ernment have been substantial thus far, and will continue so long as the com- 
petitive situation maintains. In the refusal of D. W. Onan Sons, Inc., to supply 
specified engines to Keco (and, we must assume, to other potential competitors) 
there is real danger that the competitive situation will be destroyed. 


Exurpir No. 1 
KECO INDUSTRIES, INC. 


(Sales office: 2209 Union Central Building, Cincinnati 2, Ohio. Plant: 2832 Spring 
srove Avenue, Cincinnati 25, Ohio) 


DESIGNERS AND MANUFACTURERS OF SPECIALIZED PoRTABLE AIR-CONDITIONING 
AND REFRIGERATION EQUIPMENT 


WHAT’S YOUR PROBLEM? 


Whether yours is a problem of shipping or holding, moistening or drying, 
freezing or evaporating, you’ll find a Keco engineer the man to consult. 

Management and engineers desiring more detailed information for specific 
applications, will find Keco available and ready to cooperate in solving special 
problems. 

Next time you have an air-conditioning or refrigeration problem which re- 
quires specialized equipment, contact Keco Industries, Inc. 

Keco facilities and staff are geared to master the most intricate problems of 
air conditioning and refrigeration. 

Keco holds a unique position in the field of air conditioning and refrigeration. 
That’s because Keco’s staff of engineers have vision, experience, and confidence in 
their ability to meet and master “cooling” or “holding’’ problems which require 
the ingenious design of portable equipment. 


A WORD ABOUT KECO FACILITIES 


Keco has designed and manufactured specialized portable air conditioning, de- 
humidifying, and refrigeration equipment of many sizes, and for a wide variety 
of uses. Consequently, Keco is able to offer a design service that is both versatile 
and highly experienced. 

Keeo machinists are superior craftsmen, men who have overcome many “‘knotty”’ 
problems, and who ean turn out precision parts of minute size, or large intricate 
sections, quickly and with a high degree of perfection. 

The Keco plant is located in the heart of America’s vast tool-producing center— 
within shipping range via rail, barge, truck, or air of any section of the country. 
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KECO IS PROUD OF ITS HIGH DEGREE OF VERSATILITY 


Keco-designed units have been used to “‘comfortize” the motorears of royalty 
to preserve whole blood and biologicals, to dehumidify and cool bombers and 
transport planes during ground service periods, in buses, trucks and trailers, 
ambulances, armored cars—and by the United States Armed Forces. Keco offers 
one of the widest selections of services, facilities, and talents available from any 
one manufacturer serving the air-conditioning and refrigeration industry. Keco 
is set up to handle large jobs or small, and will welcome the opportunity to study 
and discuss your cooling, drying, moistening, freezing, or evaporating problems. 


Exursit No, 2 
Keco Inpvustrigs, INc., CINCINNATI, OHIO 


Keco special-purpose air-conditioning and refrigeration equipment—designed 
and engineered by Keco engineers and produced in the Keco plant within the last 
3 years: 

Keco A-1 Portable Cooler 

A 30,000-B. t. u. per-hour self-contained, gasoline-engine driven, two-wheel 
dolly mounted portable airborne cooler; designed and engineered within United 
States Army Specification No. 94-40742. Keco produced a quantity of 751 units 
of this equipment for the United States Air Force, Air Materiel Command, in 
1950-51, at substantial savings (over previous procurements of the same equip- 
ment) to the Government. 


Keco Model F-8 Air Conditioner 

A 70,000-B. t. u. per-hour self-contained, electric-motor driven, skid mounted, 
air conditioner with cooling tower. This unit was designed and engineered within 
United States Army Specification No. 86’1, and a quantity of 285 produced for the 
United States Army Corps of Engineers, Philadelphia District, in 1952-53—at 
substantial savings to the Government. 


Keco Model F-2 Air Conditioner 

A 30,000-B. t. u. per-hour cooling, 40,000-B. t. u. per hour heating, electric-motor 
driven, air conditioner designed and engineered by Keco for Air Force and Signal 
Corps trailer vans. Approximately 200 of these units which have been assigned 
standard Air Force Stock No. 4AAA-001380 have been produced by Keco over 
the last 3 years, and the equipment is in current production. 


Keco Model F-4E Refrigerating Unit 
A 10,000-B. t. u. per-hour self-contained, electric-motor driven, plug-in refrig- 
erating unit, designed and engineered within Military Specification MIL—B-11676. 
A quantity of 270 of this unit was produced by Keco in 1953 for the Chicago 
ee Depot, United States Army—at very substantial savings to the 
vernment. 


Keco Model F-5G Refrigerating Unit 

A 4,000-B. t. u. per-hour self-contained, gasoline-engine driven, plug-in refrig- 
erating unit, designed and engineered within Military Specification MIL—B— 
10940(QMC). A quantity of 719 of this unit was produced by Keco in 1953 
for the Chicago Quartermaster Depot, United States Army—at very substantial 
savings to the Government. 


Keco Model F-5E Refrigerating Unit 
A 4,000-B. t. u. per-hour self-contained, electric-motor driven, plug-in refrig- 
erating unit, designed and engineered within Military Specification MIL—R-2421. 
A quantity of 300 of this unit was produced by Keco in 1952-53 for the Chicago 
fue aang Depot, United States Army—at very substantial savings to the 
vernment. 


Keco Model F-6 Air Conditioner 

A 27,000-B. t. u. per-hour cooling and 40,000-B. t. u. per-hour heating, electric- 
motor driven air conditioner, designed and engineered by Keco for the Reeves 
Instrument Corp. for use in Air Force, radar, truck pods. 
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Keco Model F—9 Air Conditioner 

A 75,000-B. t. u. per-hour, gasoline-engine driven, skid mounted, air conditioner, 

designed and engineered by Keco for the Navy’s and Fort Belvoir’s CAS Building 
roject, Specification MIL-B-17579. Keco will produce 165 each of this unit 

In December 1953, January-February 1954, for the Navy, Bureau of Yards and 
ocks. 

The foregoing description of Keco equipment does not include the commercial 
equipment in which the company has P rei mest since 1945. Keco passenger 
automobile ambulance, armored car, and bus air conditioners, while never pro- 
duced in large quantity, are in use throughout the South and Southwest of the 
United States, and in Central America and the Middle East. 


DecEeMBER 1, 1953. 


Exuisit No. 3 


D. W. Onan & Sons, INc., 
Minneapolis, Minn., October 14, 19538. 
Keco INpusTRIES, 
2209 Union Central Building, 
Cincinnati 2, Ohio. 
(Attention: Mr. Robert Adair, Executive Vice President.) 

Dear Mr. Aparr: Your order No. 6056 covering 719 Onan CK engines has 
recently been completed. D. W. Onan & Sons would like to express our appre- 
ciation for the wonderful cooperation we received from Keco Industries. This 
contract, as well as a previous contract, were both handled to our entire satis- 
faction. We hope you were as well satisfied with our part of these contracts. 

The design and performance of your equipment which was powered with the 
Onan CK engine must have been completely up to your high standard of quality 
as no adverse comments have been received. Should it be possible to use other 
Onan products on new items you are planning to produce, we would be pleased 
to be considered. 

We hope you will accept our congratulations on a job well done. 


Very truly yours, 
TRAM Hascatt, 


Sales Manager. 


Exuisit No, 4 


MINNEAPOLIS, MINN., June 29, 1954. 
Keco INpUusTRIEs, 
Cincinnati, Ohio: 
Re wire. Sorry cannot except your order 10461 as same conditions apply as 
regards contract DA-11—009-QM-23946. 
D. W. Onan & Sons, Ine. 


P. W. CopeLanp. 


Exuisir No. 4a 


D. W. Onan & Sons, INc., 
Minneapolis 14, Minn., May 138, 1954. 
Subject: Your Purchase Order No. 10081 dated Apr. 28, 1954. 
Keco INnpustrigs, INC., 
2832 Spring Grove Avenue, 
Cincinnati 25, Ohio. 
(Attention: Mr. E. O. Potts, Purchasing Agent.) 
on Mr. Porrs: Your order No. 10081 is being returned to you attached to 
this letter. 
We can find no record of having quoted on this small quantity of engines for 
this particular requirement. We are sorry but we will be unable to fill this order. 
The above action was ordered by my immediate superior. 
D. W. Onan & Sons, INc., 
P. W. Cope.anp, 
Manager, OEM Sales. 
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Exnuisit No. 5 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE QUARTERMASTER GENERAL, 

Washington 25, D. C., June 22, 1958. 

In reply refer to QMGBZ 161 

Keco Industries, Inc. 

Mr. Ropert G. Aparr, 

Keco Industries, Inc., 
2209 Union Central Building, 
Cincinnati 2, Ohio 

Dear Mr, Aparr: This will acknowledge receipt of your letter of June 18, 1953, 
reference invitation for bid QM-—11-—009-53-1004. 

The facts presented in your letter indicate that a considerable savings for the 
Government will be made under current awards for those items contained in the 
invitation for bid referred to above. The point of primary interest is that we 
have a truly competitive situation now existing in the procurement of the refriger- 
ation units and it has been shown that any firm may produce these items on a 
competitive basis if they desire to invest the original production costs required 
to make the item and to obtain required know-how. 

Your expression of good luck to me in my new assignment is appreciated. I 
would like to comment in connection with your ‘‘thanks for the several considera- 
tions which I have shown your organization in the last year,’ that I have given 
your firm only those considerations which are shown to all bidders in the procure- 
ment of Quartermaster items. It is the principle of this Office to eliminate 
restrictive factors from the specifications and to ascertain that all bidders are 
given an opportunity to participate in the procurement. Awards are made to 
the low responsive and responsible bidder or bidders at the low cost to the 
Government. 

Sincerely yours, 
BenJAMIN F. Woop 
Lieutenant Colonel, OMC, 
Procurement Division. 


D. W. Onan & Sons, 
Minneapolis 14, Minn., May 4, 1954. 
Keco Inpustries, INc., 
2832 Spring Grove Avenue, Cincinnati 25, Ohio. 
(Attention: Mr. E. O. Potts, Purchasing Agent.) 
i‘ Dear Mr. Ports: We are returning herewith your order No. 10081, dated 
pril 28. 

Before we can enter this order for production, it would be necessary that we 
have an authorization and consent clause, or a statement that this order is part of 
your contract DA-—11—009-QM-19297 and 19300 to cover spare parts for these 
orders. The authorization and consent clause is, of course, applicable to spare 
parts on the previous contracts which carried the authorization and consent clause. 

It would be our suggestion the authorization and consent clause, or statement 
that it is part of previous contracts, be placed on the order. This will then allow 
us to fill the order without getting into any patent litigation, 

D. W. Onan & Sons, INc,, 

P. W. 

Manager, O. E. M., Sales. 
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THURSDAY, JULY 8, 1954 


or REPRESENTATIVES, 
SUBCOMMITTEE ON Derense ACTIVITIES OF THE 
CoMMITTEE ON ARMED SERVICES, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. William E. Hess, chairman 
of the subcommittee, presiding. 

Mr. Hess. The subcommittee will come to order, please. 

Mr. Courtnry. Mr. Chairman, let the record show that the sub- 
committee is conducting its scheduled July 8 session, with the chair- 
man and Mr Hébert sitting as a subcommittee, in pursuance of the 
authority granted in the precept of June 16, 1953. 

(Whereupon the committee proceeded to further business, at the 
conclusion of which proceedings were bad as follows:) 

Mr. Courtnry. Mr. Chairman, we have under consideration this 
morning the complaint originating in reference to contracts DA 
11-009-QM-23946, and the same serial 24106, having been awarded 
by the Chicago Quartermaster Depot to the Keco Industries, Ine. 

There has been testimony taken on this subject, Mr. Chairman, as 
of June 30, 1954, and pursuant to the directions of the committee, 
subpenas were directed to the United States marshal in Minneapolis, 
Minn., to summon, as the committee directed, the custodian of the 
records of D. W. Onan & Sons, Inc., and P. W. Copeland, an official 
thereof. The marshal has indicated that the return, or the service 
has been made, and the witnesses are presumably here, accompanied 
by counsel. 

Mr. Hess. You may proceed with the witnesses, Mr. Courtney. 

Mr. CourtNesy. Mr. Chairman, let the record show that the sub- 
committee convenes pursuant to House Resolution 125 of the 83d 
Congress and the precept of June 16, 1953, and that there were present 
and sitting the chairman, by designation, and Mr. Hébert, consti- 
tuting an authorized body of the subcommittee for the purpose of 
taking testimony in accordance with the rules of the committee, the 
rules of the subcommittee, and the rules of the House. 

Mr. Chairman, I think the first witness will be Mr. P. W. Copeland, 
Is he here? 

Mr. Copetanp. Yes, sir. 

Mr. Courtney. Mr. Copeland, if you will just step forward and sit 
in the chair there. 

And do you have counsel, Mr. Copeland? 


51356—54——_3 
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TESTIMONY OF P. W. COPELAND, ACCOMPANIED BY ROBERT K. 
THOMPSON AND R. W. FRYBERGER, COUNSEL OF D. W. ONAN 
& SONS, INC. 


Mr. THompson. My name is Robert K. Thompson, counsel for 
D. W. Onan & Sons, Inc., and Mr. Copeland. 

Mr. Courtney. If you will be seated at a convenient place there, 
where you can have access to the witness. 

Mr. Thompson, you are a member of the bar of Minnesota? 

Mr. THompson. I am a member of the bar here, sir. 

Mr. Courtney. Member of the bar of the District of Columbia? 

Mr. Tuompson. That is exactly right. I am located here. 

Mr. Courrnery. And your street address? 

Mr. THompson. 204 National Savings and Trust Building, Wash- 
inton, D.C. 

Mr. Courtney. All right. 

Mr. Kuan. If you are going to participate, you also give your 
name to the reporter. 

Mr. Fryspercer. He has it. Fryberger. 

Mr. Courtney. Oh, yes. Fryberger. 

Mr. Frypercer. R. W. Fryberger. If I may be permitted to sit 
here, because I can’t hear so good. 

Mr. Courtney. All right, Mr. Fryberger, sit here. 

Mr. Hess. You are to be a witness, Mr. Fryberger? 

Mr. Frypercer. Yes. 

Mr. Courtney. I think you are an official of the company, are 
you not? 

Mr. FryperGcer. 1am not. Iam the counsel. I have the records 
here with me. 

Mr. Courtney. All right. 

Well, Mr. Chairman, the witnesses, then, are ready to be sworn. 

Mr. Huss. All right. The witnesses who will testify 

Mr. Courtney. Will you rise, Mr. Copeland, and Mr. Fryberger, 
you will testify. 

Mr. Hess. You and each of you do solemnly swear the testimony 

ou are about to give will be the truth, the whole truth, and nothing 
but the truth, so help you, God? 

(Chorus of ‘1 do.’’) 

Mr. Hess. I might read at this time for the benefit of the counsel 
one of the rules of the committee. A witness required to be sworn 
may be accompanied by counsel. Counsel must be a member in good 
standing of the highest court of his place of residence or of the Supreme 
Court of the United States. The chairman may, on application of a 
witness, permit more than one counsel to be present. Counsel will 
not be allowed to interrogate a witness. Proceedings before the sub- 
committee are not adversary. A witness may advise the chairman 
of any evidence he may deem material or relevant to the subject 
concerning which he may have been interrogated, and the subcom- 
mittee may, in its discretion, receive such evidence. 

Mr. Courtney. Now, Mr. Copeland and counsel, the subcommittee 
has prepared a pamphlet, known as Organization and Jurisdiction of 
Subcommittee on Defense Activities, of the Committee on Armed 
Services, United States House of Representatives, under House 


| 
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Resolution 125, 83d Congress, which has been supplied, I believe, to 
you, Mr. Fryberger. 

Mr. Frypercer. That is right. 

Mr. Courtney. By the marshal, and to you, Mr. Copeland. 

Mr. Copenanp. That is right. 

Mr. Courtney. You have seen a copy of it, Mr. Thompson? 

Mr. THompson,. Yes, | have. 

Mr. Courtney. Are you familiar with its contents? 

Mr. THompson. I have read it, let me say that, sir. 

Mr. Courtney. It will not be necessary to repeat to you, then, 
the authority of the subcommittee? 

Mr. Tompson. No, sir. 

Mr. Courtney. And the resolution under which this action is 
taken, nor to refresh your recollection on the rules of the full com- 
mittee? 

Mr. THompson. That is right. 

Mr. Courtney. And that same thing applies to the witnesses? 

Mr. FryperGer. That is right. 

Mr. Copetanp. That is right. 

Mr. Courtney. Then we can proceed, Mr. Chairman. 

Now, Mr. Copeland, for the record, your full name and your resi- 
dence and business address and your official connection with the Onan 
Industries, or D. W. Onan & Sons. 

Mr. Cope.anp. My name is Perry W. Copeland. I live in St. 
Paul, Minn., the address being 1115 Park Place, North Lake Phalen; 
That is really just outside the city limits of St. Paul. 

Mr. Courtney. And your official connection with the D. W. 
Onan & Sons? 

Mr. CopreLanpb. Well, my official title is manager of OEM Sales 
and manager of Railroad Sales. I am not an official of the company. 

Mr. Courtney. Mr. Copeland, as an official or as a representative 
I believe would be the better description, of D. W. Onan & Sons, 
have you had occasion to have some communications with the Keco 
Industries, Inc., of Cincinnati, Ohio? 

Mr. Yes, sir. 

Mr. Courtney. And I will direct your attention to a letter which 
is a part of the record in this matter, and of which I presume you have 
a copy from your company, signed by Hiram Haskall, who designates 
himself as sales manager, this letter being dated presumably October 
14, 1953. Do you have a copy of that letter in your—— 

Mr. Copeanp. Yes, sir, it is in the file. 

Mr. Courtney. In your folder, directed to Keco Industries? 

Mr. Yes, sir. 

Mr. Courtney. Now, if you will just refer to that letter and refresh 
your recollection on it, because I want to ask vou a few questions 
about it. 

Now you are familiar with that letter? 

Mr. Yes, sir. 

Mr. Courtney. And its contents? 

Mr. Cope.anp. Yes, sir. 

Mr. Courtney. Now, Mr. Copeland, prior to the date of that 
letter, October 14, 1953, your company had a business relationship 
and sold engines and other material to the Keco Industries, Ine., had 
it not? 
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Mr. Yes, sir. 
Mr. Courtney. And the second paragraph of this letter states: 

The design and the performance of your equipment which was powered with 
the Onan CK engine must have been completely up to your high standard of 
quality as no adverse comments had been received. Should it be possible to use 
other Onan products on new items you are planning to produce, we would be 
pleased to be considered. We hope you will accept our congratulations on a job 
well done. 

Now that letter was signed and issued and uttered by the D. W. 
Onan & Sons, Inc., and represented the state of your business relations 
on that date, did it not? 

Mr. CopreLanp. Yes, sir. May I say a word? 

Mr. Courtney. Yes, sir. 

Mr. Corre.anp. The letter was solicited by Mr. Robert Adair, 
Keco Co. 

Mr. Courtney. Whether it was solicited or not, Mr. Copeland, 
did it represent the state of your business relations on the date of 
utterance? 

Mr. CoprLanp. Yes, sir, that is right. 
Mr. Courtney. And it is a true statement of your business relation- 


Mr. CopEetanpn. Yes, sir. 

Mr. Courtney. Mr. Copeland, when next were you in communi- 
cation with the Keco Industries after the date of this letter of October 
14, 1953? 

Excuse us just a minute, will you? 

(Pause.) 

Mr. Courtney. When next after October 14, 1953, did you 
have some 

Mr. Corganp. Sir, I don’t remember. There were so many 
rating and so many letters back and forth. I can only refer to 
the file. 

Mr. Courtney. Well, refer to your memoranda and refresh your 
recollection and then give us a description of your business relation- 
ship thereafter. 

Mr. Copg.anp. Well, it would be early—it would be sometime in 
March of 1953. 

Mr. Courtney. This year? 

Mr. Coprgtanp. According to what I can see in the records. 

Mr. Courtney. Has there been anything in your relationship that 
would change the expression of your business relationship contained 
in the letter of October 14, 1953, the paragraph which I just read to 

ou? 

Mr. Nothing. 

Mr. Courtney. Mr. Copeland, did you thereafter receive an order 
from Keco Industries, Inc., known as purchase order—what is it? 

Mr. 10081. 

Mr. Courtney. 10081, dated April 28, 1954, and did you there- 
after, on May 13, return the order to this company? 

Mr. Cope.anp. Yes, sir. 

Mr. Courtney. What was the reason for your action? 

Mr. Core.ann. We didn’t feel we could accept the order. 

Mr. Courtney. Why not? 

Mr. Corexanp. Well, there was several reasons. 
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Mr. Courtney. Will you state them, please? 

Mr. Coprenanp. Reason No. 1: We had not bid on the small 
quantity that was involved, and the amount of effort and trouble 
there would be to bring the special items into production was not 
worth it for a quantity of 27. 

The second reason was that we have a good account in which our 
relations have been good over a period of years and we didn’t want to 
do anything that would in any way make our relations with that 
company deteriorate. 

Mr. Courtney. What company was it, Mr. Copeland? 

Mr. Coprenann. United States Thermo Control Co. 

Mr. Courtney. And they are located 

Mr. Minneapolis, Minn. 

Mr. Courtngry. Did you communicate that information to Keco 
Industries? 

Mr. Coprnanp. I did. 

Mr. Courtney. And that 

Mr. CopreLanpb. May I say there was another reason, a third reason. 

Mr. Courtney. State the third reason, then. 

Mr. Copretanp. The third reason was there has been controversy 
over this starter generator for several years and we were anxious to 
get the thing straightened once and for all, as to where we stood, and 
what we were legally permitted to do and what we should not do, in 
view of contracts and other things in which we have entered into. 

Mr. Courtney. Did you receive in the course of this transaction 
advice from the Quartermaster General of the Army of an authoriza- 
tion and consent which had been attached to this contract in which 
the Government, pursuant to the statutes, made itself liable to suit 
and responsible for any patent infringements that might occur? 
Was that information conveyed to you? 

Mr. Fryberger, do you care to answer that? 

Mr. FrRYBERGER. sir. 

Mr. Courtney. Is that within your field? 

Mr. Frypercer. That is right. 

Mr. Courtney. That is within your field, then, Mr. Fryberger. 
The answer to the question would be—— 

_ Mr. Frysercer. That is right. I did receive such a communica- 
tion. 

Mr. Courtney. So you were advised that the Government itself, 
pursuant to the statute, is responsible for any patent infringement? 

Mr. Fryspercer. I was advised that pursuant to the State, with 
which I was familiar, that so far as Thermo claim against Onan for 
this particular transaction, the Government would be responsible 
for and Thermo would be relegated to the Court of Claims for any 
damages. But that didn’t reach the whole decision. 

Mr. Courtney. Well, suppose we come to that at another time. 

Mr. Frysercer. Yes, sir. 

Mr. Courtney. As we take your testimony. 

Mr. Yes, sir. 

Mr. Courtnry Mr. Copeland, then, as a representative of the com- 
pany, did you on or about the 13th of May 1954, return this purchase 
order? 

Mr. CopEeLanp. Yes, sir. 

Mr. Courtney. And did you, in the course of that return 


34 PROCUREMENT OF REFRIGERATION UNITS 


Mr. Huss. John, will you suspend just a minute? Mr. Hébert 
and I are needed at the full committee in order to establish a quorum. 
We will be back here in about 5 minutes and continue this hearing. 

(Short recess.) 

Mr. Courtney. I think the last question had better be reframed 
and we will start fresh again. 

Mr. Hess. All right. 

Mr. Courtney. Did there come a time, then, Mr. Copeland, when 
you returned the order for the 27 engines? 

Mr. Coprn.anp. Yes. It was returned on May 13. 

Mr. Courtney. Did you at that time have in stock 27 engines of 
the character and kind described in the order? 

Mr. No, sir. 

Mr. Courtney. Did you have the facilities available for manu- 
facturing them? 

Mr. Copetanp. Yes, sir. 

Mr. Courtney. Did you communicate or have any communica- 
tions with any other firm at or about the time of the return of this 
order having to do with your business relations with any other firm 
if vou should elect to fulfill the order? 

Mr. Corenanp. We had a meeting in Mr. Fryberger’s office. 

Mr. Courtney. And what was the nature of that meeting? 

Mr. Coprtann. Mr. Lehner—— 

Mr. Courtney. And identify him for the reporter. Mr. Lehner 
is whom now? 

Mr. CopenaNnp. He is one of my associates. 

Mr. Courtney. And anybody else? 

Mr. Coprtanp. And myself went to Mr. Fryberger’s office. Also 
present was Mr. Numero. 

Mr. Courtney. And anyone else? 

Mr. Copetanp. Mr. Porter of the United States Thermo Control Co. 

Mr. Courtney. Is Mr. Numero a representative of Thermo? 

Mr. Copetanp. He is the president of Thermo. 

Mr. Courtney. I see. And who else? 

Mr. Copenanp. Mr. Porter of United States Thermo Control. I 
don’t know his title. And their legal counsel. 

— Frysercer. Benjamin Deinard and Mr. Field of Mr. Deinard’s 
omice. 

Mr. Copretanp. That was all that was present, and Mr. Fryberger. 

Mr. Courtney. Was this meeting called at the instance of the 
United States Thermo Co., or at whose instance was it called? 

Mr. Coretanp. At our instance, Onan’s. 

Mr. Courtney. Was anything said to you at that time by any 
of the representatives of the United States Thermo Co. concerning 
the order which you had pending? : 

Mr. Copretanp. Not directly to me, no. 

Mr. Courtney. Was the subject discussed in the meeting? 

Mr. Copetanp. Yes, that was the reason for the meeting. 

Mr. Courtney. Did that meeting occur prior to May 13, 1954, the 
date of the letter returning the purchase order, or are you able in any 
way to fix the date? 

Mr. Corretanp. I don’t remember what date that meeting was. 
Mr. FryperGer. I can fix that date. 
Mr. Tuompson. Mr. Fryberger can fix the date. 
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Mr. Courtney. While Mr. Fryberger is looking it up, does your 
memory serve you as to whether or not it was prior to the letter of 
May 13, 1954, returning the order? 

Mr. Coprtanp. I believe the meeting was after that date, when it 
was returned the second time. 

We returned the order twice. 

Mr. Courtney. Well, when was the first time it was returned, then? 
I have a letter here, a copy of a letter, dated May 13, 1954. 

Mr. Hess. There is also a letter on May 4, too, I believe. 

Mr. Courtney. Well, let me refer, then, to the letter of May 4, 
1954, Mr. Copeland, signed by you. I think a copy will be in your 
files. 

Mr. Copr.anp. I have the May 4 letter here, yes, sir. 

Mr. Courtney. Let’s refer to that. Is that the letver you say 
representing 

Mr. Coretanp. That was the first time we returned the order, 
was on May 4. 

Mr. Courtney. Now prior to that time had you had any com- 
munication with U. S. Thermo or any of its representatives concern- 
ing the fulfillment of this order? 

Mr. No, sir. 

Mr. Courtney. Now in this letter of May 4, 1954, you stated: 

Before we can enter this order for production, it would be necessary that we 


have an authorization and consent clause or a statement that this order is a part 
of your contract— 


referring to DA 11-009-QM-~19297 and 19300, using the same code— 


to cover spare parts for these orders. The authorization and consent clause is, of 
course, applicable to spare parts on the previous contracts which carried the author- 
ization and consent clause. It would be our suggestion the authorization and 
consent clause, or a statement that it is part of previous contracts be placed on 
the order. This will then allow us to fill the order without getting into any patent 
litigation. 

Now, Mr. Copeland, at that time or prior to the time that you com- 
municated that advice to Keco Industries, had you had any communi- 
cation with U.S. Thermo Co.? 

Mr. had not, sir. 

Mr. Courtney. Had the company, to your knowledge? 

Mr. Copretanpn. Not to my knowledge. 

Mr. Courtney. Had anything been communicated to you by any 
official of your company concerning the fulfillment of the order? 

Mr. Coprtanp. No, sir. 

Mr. Courtney. And the advice which is contained in this letter of 
May 4, 1954, was given in your capacity as manager of this type of 
sales, isn’t that correct? 

Mr. Copretanp. That is right. 

Mr. Courtney. And did the text of the letter contain in it the entire 
reason for your rejecting the order at that time? 

Mr. Copetanp. Yes, sir. I thought that 1s a spare-parts order for 
the previous contract. 

Mr. Courtney. Had you examined the order? 

Mr. Yes, sir. 

Mr. CourtNngey. What would be the difference between fulfilling 
that order in that way and fulfilling an order under another contract 
for the same article? 
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Mr. CopELanp. Because we had made verbal commitments that 
we would take care of the spare-parts order on that contract previously, 

Mr. Courtney. And how were those commitments made? 

Mr. Cope.anp. Well, it was made both verbally and it was made 
in a letter that I wrote to Mr. Hoffman of U. 5. Thermo Control Co. 
on March 5, replying to their letter of February 25. 

Mr. Courtney. Then the subject of fulfilling this order of Keco’s 
was a matter of communication between you and U.S. Thermo prior 
to the receipt of the order; is that right? 

Mr. Not to Thermo, to Keco. 

Mr. Courtney. To Keco. I am sorry, 1 misunderstood. 

Mr. CopeLtanp. There was no correspondence with Thermo what- 
soever. It was all in connection with Keco. Keco wrote a letter 
February 25, requesting a quotation in lots of 50 or 100. They indi- 
cated that this was a requirement by the Government as spares for 
the model 5G refrigeration unit of our manufacture, procured under 
the Chicago Quartermaster contract. 

Mr. Courtney. And that was in March? 

Mr. CopeLanp. That was February 25, that letter was dated. 

Mr. Courtney. Now, then—and your answer to that letter was 
what? 

Mr. March 5. 

Mr. Courtney. And what was the text of your answer? What 
answer did you give? 

Mr. CopeLanpb. You want me to read the letter? 

Mr. Courtney. Yes, please. 

Mr. (reading) : 

Dear Mr. HorrmMan: Replying to your letter of February 25, I wish to advise 
that we could supply the Onan CK engine, model CK MS, specification S33K, the 
same as was supplied on our order No. 6056, dated 1952, at the same price as on 
previous order, provided there was a quantity of a minimum of 50 or more. In 
order to get around patent restrictions it would be necessary that we also have 
an authorization and consent clause, the same as on previous order. 

If successful in obtaining such an order, you could be sure of all of our full 
cooperation on all matters. 

Signed by P. W. Copeland. 

Mr. Courtney. And that represented the attitude of your company 
toward this transaction at that time? 

Mr. Cope.tanp. On the spare engines, definitely. 

Mr. Courtney. Now, then, between the date of that letter and 
May 4, 1954, the date of the letter to which we have been—just been 
addressing ourselves, when you returned the order on No. 10081 

Mr. CopreLanp. Yes, sir. 

Mr. Courtney. Had you had any communication with U. S., 
Thermo or anything else in reference to fulfilling the order? 

Mr. No, sir. 

Mr. Courtney. Then are we to understand that whatever com- 
munications occurred involving any other company or any other third 
persons occurred after May 4, 1954? 

Mr. CopeLanp. Yes, sir. 

Mr. Courtney. And prior to May 13, 1954, which is the date of 
the second letter, returning the order for the second time? 

Mr. CopeLanp. Yes, sir. The meeting was either the day we re- 
nr the order the second time or the day before, I don’t remember 
which. 
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Mr. Frysercer. You sent a wire the same day, didn’t you? 

Mr. Yes, sir. 

Mr. Courtney. You wired Keco the same day; is that correct? 

Mr. CopeLtanp. Yes; we did. I returned the order to them the 
same date that we had the meeting, or the same day. 

Mr. Courtney. That wire is one which says, ‘‘Sorry, can’t accept 
your order, 10461’? 

Mr. Cope.anp. That is right. What date was that wire? I 
don’t have a copy of it. 

Mr. Courtney. This wire I see here is dated Minneapolis 

Mr. Huss. June 29. 

Mr. Courtney. June 29, 1954, I make it. 

Mr. Copre.anp. Well, that was the day of the meeting and the date 
that wire was sent. 

Mr. Courtney. The date that the wire was sent was the date of 
the meeting? 

Mr. Coprenanpn. That is right. 

Mr. Courtney. And, Mr. Fryberger, you confirm that the meeting 
occurred, then, after the letter of May 13, 1954; is that correct? 

Mr. Frysercer. That is right. But my recollection is this wire 
was sent from the Onan office, not from my office, but I understand 
it was sent the same day of the meeting. That is the way I fix the 
date of the meeting. 

Mr. Courtnny. That is the way you fix the time. 

Mr. Héspertr. Mr. Courtney, may I ask: In this order that you 
just read, how many of these— 

Mr. Courtney. I am coming to that, Mr. Hébert. 

Mr. All right. 

Mr. Courtney. This order to which we just made reference bears 
a different number from the previous one about which we have been 
talking. What quantity was effected by this order? 

Mr. CopgeLanp. On order 10461? 

Mr. Courtney. Yes. 

Mr. Copexanp. I believe it wes 46 engines. 

Mr. Courtney. 46? 

Mr. Copgetanp. 46 is correct. 

Mr. Courtney. And did your wire of June 29, 1954, contain the 
entire reason? Was it an expression of the entire and the only reasons 
for rejecting the order? 

Mr. CopE.Lanp. Yes, sir. 

Mr. Courtney. This wire, then, was sent, the wire of June 29, 
1954, was sent following the meeting with the U. 5. Thermo repre- 
sentatives? 

Mr. Copge.anp. Following the meeting in Mr. Fryberger’s office; 

es, sir. 

. Mr. Courtney. All right. Now let’s come to that meeting. 

Mr. Hess. Just before we reach that, Mr. Courtney, let’s get this 
straight for the record. Were there two orders that were rejected? 

Mr. Yes, sir. 

Mr. Hess. Now one order was for 27 units? 

Mr. CopELanp. Yes, sir, that is correct. 

Mr. Hess. And the other order was for 46 units; is that correct? 

Mr. CopsLanp. Yes, sir. 

Mr. Hess. All right. 


38 PROCUREMENT OF REFRIGERATION UNITS 


That makes a total of how many? Seventy-three? 

Mr. CopreLanp. Seventy-three. 

Mr. Hess. All right. 

Mr. Courtney. Now each of these orders or the total of them 
represented the same type of engine, didn’t they? 

Mr. CopeLanp. Yes, sir. 

Mr. Courtney. Now what occurred at the meeting with U. S. 
Thermo? Relate what transpired there, as near as you recall, on 
June 29, 1954. 

Mr. Coprtanp. The prime purpose of the meeting was to deter- 
mine, in my mind anyway, whether we had legal grounds for refusing 
the order. 

Mr. Courtnry. Whether you had legal grounds for refusing the 
order? 

Mr. CopELanp. That is right. 

Mr. Courtnrey. Why would you ask U. S. Thermo that question? 

Mr. CoprLann. We didn’t ask U. S. Thermo. We asked our 
counsel. 

Mr. Courtnry. You asked your counsel. Well, how did U. S. 
Thermo get into the meeting, if you know? 

Mr. Coprtanp. No, I don’t know. 

Mr. Courtnny. Do you know, Mr. Fryberger? 

Mr. Frysercer. It was for the general discussion of this whole 
situation, Mr. Courtney. It had been the subject of controversy for 
a year past on a previous contract. 

Mr. Courtnry. The controversy with whom? 

Mr. Frysercer. When we had the first contract of 719 units with 
the Keco Co, And at that time we resolved the whole thing by 
Thermo giving us a clear bill of health, permitting us to fill that order, 
without any patent infringement claims. 

Then subsequent to that time a contract was formalized which has 
been in negotiation for some time previous in which we entered into 
a contract with Thermo to pay them a royalty for the use of their 
starter on this engine unit, front engine starter unit. So that that 
contract then had been, or had become formalized and was a binding 
contract with us at the time this second matter came up. 

Mr. Courtney. By the second matter, then, Mr, Fevbenger. you 
are referring to the order for 27? 

Mr. Frypercer. I mean the 27, yes. 

I knew nothing about this until the 3d day of June, I believe it 
was, in due course of mail I received a letter from Mr. Williams from 
the Patent Department of the Quartermaster Corps. That was the 
first information I had had that there had been a second proposed 
order sent in. That resulted in some correspondence with Mr. 
Williams. 

Then whether it came to a question of supplying 27 machines, 
which was the matter before us at that meeting, the question —— 

Mr. Courtney. You are speaking now of the meeting of June 29? 

Mr. Frysercer. That is right. I believe the balance of that 
order came in later, and I am not too sure that it didn’t combine the 
27 when you had the 46. I am not sure about that. 

Then it came a question of our violation of our contract with 
} egg And I wanted simply to sit down and discuss this with 

em, 
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Mr. Courtney. Was this meeting of June 29, then, at your 
instance? 

Mr. Frysercer. I don’t recall, Mr. Courtney, whether Mr. Deinard 
called me or I called him. I just don’t recall. Anyway, it was 
arranged by me at my office. And we sat down and we discussed this 
contract. And we discussed generally the economics of furnishing a 
small order such as this. 

Mr. Courtney. That would be the total order of 76, or whatever 
it was? 

Mr. FryBerGcer. 27. 

Mr. CopeLanp. We didn’t know about the 46 at the time of the 
meeting. 

Mr. Frysercer. We didn’t know about the 46 at that time. 

Mr. Hess. On the 29th of June you didn’t know about the 46? 

Mr. Frypercer. That came in later, as I understand it. 

Mr. Cope.tanno. We didn’t know about the 46 until after the 
meeting was over. We only knew about the 27 at the time of the 
meeting. 

Mr. Hess. Now, your telegram under date of the 29th which says 
“Sorry can’t accept your order 10461”: That was the order for 46, 
wasn’t it? 

Mr. Frypercer. Must have been. 

Mr. Hess. Certainly. 

Mr. Frypercer. Must have been. 

Mr. Hess. And that is the day you had your meeting? 

Mr. FryperGcer. I knew nothing about a 46 order. 

Mr. Hess. It seems strange. 

Mr. Frypercer. May I ask Mr. Adair a question? 

Mr. Hess. No. Wait just a minute. 

Mr. Frysercer. Just to refresh my memory. 

Mr. Hess. Go ahead. 

Mr. Frypercer. Before we received the order for the 46, didn’t 
you give me a telephone conversation regarding that and state that 
you had another order to place before you ever sent the order in to us? 

Mr. Aparr. I think I can clear it up. Their meeting was on the 
2ist of June and not on the 29th. There may have been another 
meeting on the 29th, but the meeting we are talking about is the 
21st. 

Mr. Cope.anp. We only had one. 

Mr. Frysercer. I can’t locate in my file the date of that meeting. 

Mr. Aparr. Can I handle that? I think their telephone recordings 
will establish those dates, probably. There may have been another 
meeting on the 29th. 

I think Mr. Copeland first referred to the 46 units at the time he 
rejected the 27, telling me that we had better get straightened up 
with the quartermaster on the 46 because they knew that we were 
the low bidders on the 46-unit contract at that time. 

Mr. Courtney. “They” meaning Mr. Copeland? 

Mr. Apvarr. Copeland. 

Mr. Frypercer. The only thing that was discussed at that meeting 
was two orders. Thermo claimed to have an order for 27 machines 
and Keco had an order for 27 machines. The order had been split. 
It was 54 machines, half to Thermo and half to Keco. And that is 
all I knew about it at that meeting. 
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Well, this contract—if you want it I have a photostatic copy and 
the original here, their royalty contract. 

Mr. Courtney. Yes. 

Mr. Frypercer. This royalty contract provided that we were 
foreclosed from selling this front-end starter engine unit to anyone 
who was using it on a refrigeration project. 

We had a right to use that front-end starter and Thermo’s patent 
on that front-end unit, front-end starter unit, on nonrefrigeration, 
and pay them a royalty for that. 

And in the event we violated that contract we were then foreclosed 
from selling the front-end starter to anyone. And we were building 
up a business on that front-end starter for nonrefrigerating units. 

Mr. Courtney. Now, Mr. Fryberger, if I may break in right 
there—Mr. Copeland, I think possibly, is the one that the question 
should be addressed to. The order for the 27 and the order for the 
46 


Mr. FryperGcer. Mr. Courtney, may I interrupt you? 

Mr. Courtney. Yes, sir. 

Mr. Frysercer. We have located the date of that meeting. It is 
June 21. That is right. June 21 instead of the 29th. 

Mr. Courtney. Was there more than one meeting? 

Mr. Frypercer. No. 

Mr. Courtney. Mr. Copeland, the order for the 27 and the order 
for the 46, the numbers which have been given you here, didn’t 
include the starting unit, did they? 

Mr. No, sir. 

Mr. Courtnrny. Why, then, were you concerned with the patent 
of Thermo? What relationship did that have to this business? 

Mr. CopreLtanp. Because the engine had to be built so the starter 
could be put on. 

Mr. Courtney. How did that affect your contract? You want 
to answer that, Mr. Fryberger? 

Mr. Cope.anp. I don’t know. 

Mr. Fryspercer. The contract provides we wouldn’t sell the 
engine unit to anyone which we knew or had reason to believe they 
were going to use it in refrigeration, on the front-end starter. 

Mr. Courtney. Did you know or were you advised at the time of 
this meeting that U.S. Thermo and Keco had bid competitively on 
a Government contract or two Government contracts? 

Mr. Frysercer. I think so. At least we knew that half the order 
had been awarded to Thermo and one-half to Keco. 

Mr. Courtney. Now, did you understand, then, the competitive 
situation between these two companies? 

Mr. Frysercer. Well, that would be inference, of course; yes, sir. 

Mr. Courtney. And that was a subject for consideration at this 
meeting of June 21, 1954? 

Mr. Fryspercer. I don’t believe I got that question. 

Mr. Courtney. Was that a subject for discussion at this meeting? 

Mr. Frypercer. No. That had already been awarded. 

Mr. Courtney. But you did have that information? 

Mr. Fryspereer. Already. 

Mr. Courtnny. Does your contract—-and we will have it inter- 
polated in the record at this point, and may we refer to that as the 
contract dated—— 
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Mr. FryserGer. This contract is dated the 25th day of June 1953. 

Mr. Courtney. 1953. And that is the whole of it—represents the 
whole of the legal relationship between Thermo and yourself? 

Mr. Frysercer. That is the original. If you care to inspect it to 
see if the copy is correct. 

Mr. Courtney. Mr. Chairman, I would suggest we accept the 
photostatic copy and you preserve the original for your files. 

Mr. Hess. It may be accepted. 

(The material referred to is as follows:) 


LicENSE Conrracr 


United States Thermo Control Company, hereinafter called “Thermo,” a 
corporation of Minnesota, having its principal place of business at 44 South 
Twelfth Street, Minneapolis, Minnesota, is the owner of Jones patents, No. 
2475842 for “Starter Generator,” and patent No. 2475843 for ‘‘Means Operated by 
a Starter Generator for Cooling Gas Engine,” both issued on July 12, 1949, and 
Thermo now owns all rights therein and thereto. 

D. W. Onan and Sons, Inc., hereinafter called ‘‘Onan,” a corporation of Min- 
nesota, having its principal place of business at 43 Royalston Avenue, Minneapolis, 
Minnesota, is desirous of obtaining a limited license to manufacture and sell 
Starter Generator Engine Devices and Cooling Means therefor under said Letters 
Patent, and each thereof, limited to the sale of engines only for use other than in 
the field of gasoline-engine-powered refrigeration and air-conditioning. 

Now, therefore, in consideration of the premises and of the mutual covenants 
and agreements hereinafter contained and of the royalties hereinafter provided 
for to be paid, 

I 


Thermo grants to Onan, retroactive to July 12, 1949, a nonexclusive license to 
make, use, and sell gas-engine combinations including or employing the investions 
of said Letters Patent, and each thereof, but limited to sales thereof for uses other 
than in gasoline-engine-powered refrigeration and air-conditioning. 


Il 


This license shall continue, unless earlier terminated pursuant to the pro- 
visions hereof, to the date of expiration of said Letters Patent. 


Ill 


For this license Onan agrees to pay, and Thermo agrees to accept a royalty 
of $2 for each engine unit sold which includes or employs the investions of said 
Letters Patent or of either thereof. Onan will pay Thermo a minimum annual 

uaranteed royalty of $250 on or before January 15 of each year, commencin 
Sane 15, 1954, for the preceding year, but all earned royalties shall be credite 
against said minimum guaranty. 
IV 


Onan agrees that it will not sell any engine units which include or employ said 
investions, or either thereof, to any buyer who Onan knows or has reason to believe 
will, either directly or by resale thereof, use said engine unit in gasoline-engines 
power refrigeration or air-conditioning, and that such sales will not be within 
the scope of this license but will constitute infringement of said patents. 


v 


Onan agrees to mark all the engines it shall sell which include or employ said 
inventions or either thereof, ‘Patented,’ together with the numbers of said 
patents as required by law. 


Onan agrees to keep books and records showing all sales of said units which 
include or employ the investions of said Letters Patent or either thereof, and to 
open said books and records to the inspection of Thermo or its duly accredited 
agents upon reasonable notice. 
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vil 


Onan agrees to report in writing to Thermo quarterly on or before the fifteenth 
day of July, October, January, and April, showing the number of engine units 
which include or employ said inventions or either thereof, manufactured and sold 
during the quarter ending with the end of the month preceding such date, and to 
accompany such report with a remittance covering the royalties earned during 
that preceding quarter, 


In the event of any violation of the terms hereof by Onan, Thermo shall have the 
right to cancel this License Contract by a 30-day notice in writing to that effect 
delivered or sent by registered mail to Onan; provided, however, that Onan shall 
have the right to prevent the taking effect thereof by curing the failure or default, 
because of which said concellation notice is given, within said 30-day period, in 
which event this License Contract shall continue with the same force as if no such 
cancellation notice had been given. 

Ix 


This contract shall bind and inure to the benefit of the legal representatives of 
the parties, but Onan may not assign or sublicense any of its rights hereunder to 
any other person, firm, or corporation, without the prior written consent of Thermo 
in each case. 

In witness whereof the parties hereto have caused this instrument to be executed 
by the signatures of their offices thereunto duly authorized and by the impression 
of their corporate seals, this 25th day of June 1953. 


U. 8S. Toermo Conrrot Co. 
By [s] M. B. Green, Vice President. 
In the Presence of: 
{s] IAvELKOUL 
Leona Yourzak 
Attest: 
{s] Frances Miuus, Assistant Secretary. 
D. W. Onan & Sons, Ine. 
By [s] D. W. Onan, President. 
In the Presence of: 
{s] M. Pererson 
{s] Sanity 
Attest: 
{s] N. Tanaen, Secretary. 


R. H. 
ATTORNEY AND COUNSELOR 
Minneapolis, Minn., July 2, 1953. 
D. W. Onan & Sons, INc., 
2515 University Avenue SE., Minneapolis, Minn. 
(Attention: Mr. Jim Hoiby.) 


GENTLEMEN: I am enclosing herewith three signed copies of a memorandum 
amending the U. 8. Thermo Control License Contract, permitting its termination 
in the event you should decide to discontinue the use of the patented device. 

Will you please sign all of these copies, retain one for your file, and return two 
signed copies to me. 

Yours very truly, 
R. H. Freypercer, 


MEMORANDUM AMENDING LiceENSE AGREEMENT 


This memorandum of agreement made and entered into this 25th day of June 
1953 by and between U. 8. Thermo Control Co., hereinafter called ‘“‘Thermo,”’ 
and D. W. Onan & Sons, Inc., hereinafter called ‘‘Onan.”’ 

Witnesseth That 

Whereas, the parties hereto have, as of even date herewith, entered into a 
certain contract and agreement with respect to Thermo granting to Onan a non- 
exclusive license to make, use and sell gas-engine combinations including or em- 

loving the invention embraced in United States Letters Patent Nos. 2475842 and 

75843, retroactive to July 12, 1949; and 

Whereas, the parties desire to amend said license contract in certain respects 
currently with the execution thereof, 
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Now, therefore, in consideration of the premises recited in the preamble which 
are herewith made a part of this agreement, and of the payment by Onan to 
Thermo of the royalties accrued to date hereof. 

It is agreed between said parties as follows: 


I 


That said License Contract be and the same is amended by adding thereto a 
paragraph to be known as paragraph X, in words and figures as follows: 


ly 


“Notwithstanding any provisions in said license contract to the contrary 
notwithstanding, the said Onan shall have and is hereby given the rignt and option 
to cance) and terminate said license contract as of the 15th day of January of each 
year by the said Onan giving to Thermo notice of its intention to terminate said 
contract, by registered mail, postage prepaid, addressed to it at its office in the 
City of Minneapolis, Minnesota, and mailed on or before thirty (30) days prior 
to the said 15th day of January of each of said years; upon the giving of said 
notice and the termination of said license contract, the rights and obligations as 
between said parties shall cease and terminate without any further act orj thing 
to be done by either of the parties thereto, except that nothing herein contained 
shall be construed as to release the said Onan from payment of said royalties 
provided for in said contract to and including the date of said termination.” 

In witness whereof the parties hereto have caused this instrument to be executed 
by the signatures of their officers thereunto duly authorized and by the impression 
of their corporate seals, this 25th day of June 1953. 

U. S. Tuermo Conrrou Co. 
By [s] M. B. Green, Vice President, 
In the presence of: 
Muitprep 
[s] Leona Yourzak 
Attest: {s] Frances MILLs, 
Assistant Secretary. 
D. W. Onan & Sons, Ine, 
By [s] D. W. Onan, President. 
In the presence of: 
[s]} M. Peterson. 


Attest: {s] Tancen, Secretary. 


Mr. Courtney. Now, then, let me refer back to your statement 
with reference to the small quantity in the order, Mr. Copeland. 

Did the action of your company in rejecting these orders for the 
smaller number as you expressed yourself to Keco apply also to U.S. 
Thermo? 

Mr. Copenanp. It would apply to anybody. 

Mr. Courtney. Well, had you rejected at that time U. S. Thermo’s 
order of 54—— 

Mr. Kunn. Twenty-seven. 

Mr. Courtney. Twenty-seven, or whatever the number was? 

Mr. Hess. Twenty-seven. 

Mr. Copetanp. We had never received an order for that quantity 
from U.S. Thermo. 

Mr. Courtney. Had you quoted U. 8. Thermo on the 54 units, or 
whatever they were? 

Mr. Hess. Twenty-seven. 

Mr. Core.anp. I did not and I don’t know whether anybody else 
did or not. 

Mr. Frrpercer. I can tell you what Thermo told us. 
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They said they had engines on hand that would supply this con- 
tract and the Keco contract, that they could supply the engines. 

Mr. Courtney. That they had them on hand? 

Mr. Frypercer. Yes. 

Mr. Courtnry. Were they your manufacture, Onan’s manufac- 
ture? 

Mr. Frypercer. Yes. 

Mr. CopgeLanp. May I make a statement at this point? 

Mr. Courtney. Yes, sir. 

Mr. Copr.anb. They buy those engines in quantities of 200 to 500 
at a time and we were shipping them engines right along, every few days 
a truckload of engines going over there. So we would not sell them 
* any one particular contract. We sell them on a quantity-order 

asis. 

Mr. Courtney. At periodic reorders? 

Mr. Copre.anp. Periodic reorders in quantities of 200 to 500. 

Mr. Courtney.’ So you were geared up to fulfill that kind of an 
order at all times, were you not? 

Mr. Copre.anp. They probably wouldn’t even place an order for a 
quantity that size because they would have that many on hand. 

Mr. Courtney. But in any event you were continuing in the manu- 
facture of this type of engine, to answer the demands of that type of 
market, were you not? 

Mr. Copetanp. For that one customer only. 

Mr. Courtney. For one customer only? 

Mr. Copr.ann. That is right. 

Mr. Courtnny. But the same machinery would serve for another 
customer, would it not? 

Mr. CopEetanp. No, sir. We have only supplied that engine to one 
customer other than Keco and that has been United States Thermo 
Control Co. and Keco had one order for 719. That is the only two 
customers that ever purchased that engine the way we built it, that 
particular version of the engine. 

Mr. Courtney. Now, let us get back to the conference of June 21, 
1954. 

Did you then have a telephone conversation with the representatives 
of Keco following the meeting? 

Mr. Copge.anp. Yes, sir; Mr. Adair called me. 

Mr. Courtnry. And discussed the business relationship between 
the two companies? 

Mr. CopELAnp. Yes, sir. 

Mr. Courtney. Now, you have that conversation? Was that a 
recorded conversation, Mr. Copeland? 
or CopELaNnp. Yes, sir; it was. There is a transcript in the 

e. 

Mr. Courtney. For the record, Mr. Chairman, and for the informa- 
tion of the witness, let me say that Mr. Adair, in testifying before the 
committee, consented to the use of this recording device. 

Mr. CoprLanp. The ‘“‘peep” on the recording device was on and I 
think Mr. Adair was aware that it was being recorded because he had 
conversations with me in the past when the peep was on and he knew 
they were being recorded. And he asked for a copy of that corre- 
spondence. So he knew it was being recorded; yes, sir. 
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Mr. Courtney. Asked for a copy of what, Mr. Copeland? 

Mr. CopEtanp. Of the telephone conversation. 

Mr. Courtney. Of the telephone conversation? 

Now, in this communication of the 21st, or whatever the date of the 
transcription is 

Mr. Cope.anp. That is right. 

Mr. Courtney. Did you advise Mr. Adair or any representative, 
whoever was on the telephone, of your: action with respect to the 
order which was pending or which had been theretofore rejected, I 
believe? 

Mr. Copetanp. We talked only about the order for 27, I believe. 

Mr. Courtney. Now, if you have that transcript we would inter- 
polate it in the record at this time. 

Off the record. 

(Discussion off the record.) 

Mr. Frypercer. This is the disk and the transcription of it. 

Mr. Courtney. Yes, but is it a Soundscriber machine? 

Mr. Cope.anp. I don’t know what kind of a machine it is. 

Mr. THompson. The disk is inside there. 

Mr. Kuun. Soundscriber disk. 

Mr. Courtney. Is it Soundscriber? 

Mr. Kuan. Yes. 

Mr. Courtney. Is there an extra copy of this, Mr. Fryberger? 

Mr. Frypercer. Do you have an extra copy? 

Mr. CoprEtanp. I have a copy here, and there were two copies in 
the file. 

Mr. FrysperGer. Are there two copies here? 

Mr. Courtney. There are two copies here, apparently. 

Off the record. 

(Discussion off the record.) 

(The material referred to is as follows:) 


JUNE 21, 1954, 

The following conversation is between Perry Copeland and Mr. R. Adair, 
Keco Industries, Cincinnati, Ohio: 

PC: Hello, Bob, how are you? Did you get my wire? 

RA: I got a wire from you on Friday. 

PC: Well, I just came from a meeting at the attorney’s office at noon and 
sent your wire right after lunch. 

RA: Today? 


PC: Yes. 

RA: Well, I don’t have it. 

PC: I’ll read it off to you. Just a minute, I’ve got a copy of it here in my 
desk. ‘This wire is sent to you as a result of the meeting we had this morning 
at Attorney Fryberger’s office and present was Mr. Lehner and myself, Mr. 
Fryberger, an attorney for U. 58. Thermo, his assistant, Joe Numero, and Mr. 
Porter. 1 wired you as follows: “Sorry we can’t accept your order for 27 special 
engines.” Signed D. W. Onan & Sons, Perry Copeland. 

A: [Unable to hear.} 

PC: Well, Bob, I said that as soon as you got that wire you would call me up, 

RA: Well, I didn’t get the wire. I called you this morning because I had the 
wire on Friday. [Unable to hear.] 

PC: Mr. Fryberger has talked to Mr. Williams in the Office of the General 
Counsel, Quartermaster Corps. 

RA: We would be glad to do that although I feel that the large part of the 
matter————. We had word today from Chicago Quartermaster. They were 
under the definite impression that these engines were being withheld not on account 
of liability but rather that it was based on Onan’s desire to maintain a 
satisfactory relationship with U. 8. Thermo. 


51356—54——-4 
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PC: Well, I think it is presumptuous to assume that, Bob, on anybody’s part. 
I don’t think that’s it at all, but I do think it is up to the Army to take some 
steps, and I’m only speaking for myself now, but the general consensus of opinion 
over there at that meeting was there is no reason in the world why we should 
be put in the middle, and that’s where we have been all the time. While we 
would like very much to keep the friendship of U. 5. Thermo and Keco both, 
we do feel the thing ought to be brought to a head and net place D. W. Onan in 
the middle between the possibility of either losing one good customer or losing 
somebody’s business, and that’s the position we have been in for about 2, 3, 4 
years and we resent it very highly being placed in that position continually, and 
we think that the Army should either change the specifications, and if they won’t 
change the specifications, then state right in there where the engines can be 
procured. Now, U. 8. Thermo have got engines in stock that will meet this 
specification. 

RA: By that do you mean they should state where they can be secured, they 
can be secured from Thermo and not from Onan’s. 

PC: Yes, because they can’t be procured from us because we don’t build them 
the way the specifications are stressed. 

RA: Does that mean that the ones we got from you for our last two contracts 
were actually purchased in one way or another from Thermo? 

PC: You bought the engines and you made your own starter. We did not 
build the whole thing. 

RA: Well, we made the starter, surely. 

PC: Sure, I hope I can explain to you what we, as Onan’s, are objecting to— 
being put right between the devil and the deep blue sea. If we don’t supply you 
the engines, then you are made at us. If we do supply the engines, then Thermo 
is mad at us. And either way, we are going to lose one or the other. 

RA: Well, that is the same thing no matter what the Government is 
using you will be in the middle because you happen to have a 
dealing with two competitors. 

PC: That’s right. 

RA: That’s strictly your baby and you have decided that you are going to put 
all your engines in thermo why that tells us where to go. 

PC: Now, what would you do? Would you take a gamble when they sit right 
there and say, “If you do this, we are through buying from you.””’ What would 

ou do? 
¥ RA: Well, I remember once you told me you hoped they would say just that 
and you wouldn’t have to tell them any answer. 

PC: IT do—but I don’t run this company. I’m just doing what the legal counsel 
advised me to do. And, furthermore, to build 27 of them, Bob, for us to go out 
and dig up and get 27 more of those special castings made and everything else in 
a small quantity like that, T don’t know whether I would accept that quantity 
from anybody on any special engines whether there was any lawsuits or anything 
else involved because it isn’t worth it. 

RA: Of course you didn’t think it out that fully when vou wrote it first in 
connection with our purchase order clause— T think it comes to this— 
beeause I believe the Quartermaster knowing whether the engines are avail- 
able. I believe that probably they are very much concerned about the avail- 
ability, and T happen to know that if we insist upon it, thev will award the con- 
tract to us direct. Then, of course, we won’t be able to get the engines through 
based on the present situation. I’m not talking now about the first 27 but the 
last 48—it’s all the same. 

PC: The reason we'd like to get it settled once and for all is we realize there 
would be small purchases coming up from time to time and we don’t think we 
ought to get into a confab every time as to whether we can or cannot. There are 
a lot of other angles on this. 

R.A: Your problem is, who do you want to deal with, and if you feel you are 
on the team in which Numero and his company are going to call the signals, 
why we don’t—we aren’t particularly interested in being on that team. 

PC: Just a minute, Bob, there’s a lot more angles to this than just that point 
alone. Suppose for example that Thermo decides to press this claim and they 
turn around and bring us into court for aiding and abetting somebody to infringe 
on their patents. 

RA: As I understand the law, they can’t do that. 

PC: There was a big discussion on that at the attorney’s office this morning 
as to whether that’s true or not. They’d probably have to go to court to find it 
out and they may do that. 


PROCUREMENT OF REFRIGERATION UNITS 47 


RA: I wish they would. 

PC: So do I. 

RA: I’m sure that is the thing for them to do, but I think if we lose a couple 
of contracts even though they involve only 27 units because vou won't sell us 
engines, we are necessarily going to want to find out what our rights are against 
these people in that connection. 

PC: I would think you would, too, Bob. 

RA: It is entirely possible that we do have some such rights. I’m sure that 
the general impression you hold now with the publie is that vou will deal with 
anybody who pays his bills and is a respectable member of the industrial ecom- 
munity. 

PC: Providing we are not jeopardizing ourselves and being subject to a lawsuit. 

RA: Yes; well, of course, you have sold us engines in the past———- 
Thermo———. 

PC: On the last contract, there was no question about lege] entanglements 
after Thermo wrote our company a note stating they would not prosecute if we 
sold engines to Keco and were liable under abetting an infringement. They 
gave us that kind of a letter and that’s the reason we were able to close that order 
up and go ahead with it. 

RA: Did vou folks pay for that letter? 

PC: We did not. 

RA: Did you give them any consideration of that at the time? 

PC: No, sir; not a cent. Since that time they have signed an agreement with 
us where we can supply that front end starter that we build on our standard which 
won’t meet the Quartermaster specifications, but it does infringe on their patent. 
They have now given us permission to build those engines with the front end 
starter, and we are paying them a royalty on every one we build. In other words, 
we have recognized their patents and are paying them a royalty now on all that 
we build for any purpose other than refrigeration. 

You are paying them a royalty on a patent now which I believe both you 
and Mr. Lehner have expressed — as to whether the patent has any validity. 

PC: That’s right. 

RA: I am not real sure that Mr. Lehner expressed that to me but I am sure 
you did and I think he did, too. 

PC: I think that’s right—we do question it very much but nevertheless we 
have agreed to it ———— that happened after the previous conference. It did not 
happen at that time nor did it happen before that, but it happened since that time, 
and before that we were trying to get them to give us the right to build them but 
never came up until some months after that last contract we had with you. 

RA: I’m sure that you are weighing carefully whether or not you are ———— 
correctly ———— (Unable to hear.) I believe that the whole subject should be 
investigated thoroughly by Congress and I believe that it should be. I don’t 
think it is just a conditional question, but I think it is a policy question involved 
here too ————, and have cost the taxpayers many hundreds of thousands of 
dollars. 

PC: We certainly think the specifieations ought to be opened up so that they 
wouldn’t write into one person’s ———— and then let the contract to somebody 
else and put D. W. Onan in the middle. 

RA: Well, we will have to decide whether you are in the middle or on one side. 

PC: Well, we are in the middle. We are right between the devil and the 
deep blue sea. Would you like to lose what is doing $200,000 to $300,000 a 
year business with you? 

RA: I don’t know, Perry, that would depend upon my conscience; I think that 
(Perry comes in) 

PC: There is nothing wrong with my conscience whatsoever—I haven't got 
anything to say about it—my conscience is perfectly clear—I have done what I 
have been told to do and whether it is right or wrong (R. A. comes in) 

RA: (Unable to hear.) If you are in the right, O. K. 

PC: Well, there are three things that cause us to make this decision. In the 
first place the small quantity. Second place, we have been doing business with 
a good firm for years and we have been threatened with the loss of that business. 
The third thing is whether or not there is a possible reason for a lawsuit or not 
and we question all three of them. And, as the result of the advice of our counsel, 
after the other people had left his office, that wire was sent to you. 

RA: Allright, Perry, I think we have the story. You will understand that we 
will do everything that we can to see that the situation is solved in a manner of 
satisfaction to us and that may put us directly across the table from you rather 
than on the same side as I feel we have been right along. 
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PC: Well, Bob, I certainly don’t want to sit across the table from you but I 
would like to see the specifications changed to get us out from between the 
middle—very much so. 

RA: We are going to do what we have to do, of course. 

PC: That, I think, is the right thing to do. I don’t think the specifications 
should have been written the way they were written. I think that is where 90 
percent of the fault lays right in the first place. 

RA: That’s where some of it lays but I am not 
by themselves become a whipping boy 

PC: There are three reasons right there. 

RA: Those reasons (something about this telephone conversation being 
recorded) 

PC: I’ve never had one of them recorded. I have never had a single one of 
them recorded. 

RA: Well, they are being recorded to be written up. 

PC: Yes, but they never were typed. Now the last one that you asked for a 
typing on, before I ever got around to typing it, the record had been destroyed 
because I didn’t even ask for it quick enough. I’ve never had any of them 
typed up. 

RA: Well, my point is this, that any reference to this would indicate very 
clearly —— three reasons ; 

PC: That is the whole trouble, Bob, in the nutshell. I didn’t know they were 
going to be as tough about it as they were. 

RA: (Unable to hear.) Perry, thanks for calling me. 

PC: Goodby. 

(That is the end.) 


to let the specifications 


Kerco Inpustrizs, INc., 
Cincinnati, Ohio, June 24, 1954. 
D. W. Onan & Sons, INc., 
Minneanolis, Minn. 
(Attention: Mr. P. W. Copeland.) 

GenTLEMEN: I understand that my telephone conversation of June 21, 1954, 
with your Mr. P. W. Copeland was recorded. It will be greatly appreciated by 
us if you can arrange to send us a transcript of the conversation. 

On 1 or 2 previous oecasions I have noticed that conversations were recorded 
and I believe that each time I requested that a copy of the transcription be for- 
warded. Mr. Copeland indicated to me in our last conversation that the previous 
recordings had been destroyed before any transcription had been made and before 
my request could be handled. 

Your cooperation in this matter will be appreciated. 

Yours very truly, 
Rorert G. Apatr, President. 


Mr. Courtnny. Mr. Copeland, I refer to this portion of your 
transcription. Presumably ‘“P. C.” is yourself? 

Mr. Correct. 

Mr. Courtney. P. C. Copeland. I am going to hand this back 
to you in just a minute. 

r. Copetanp. I have a copy of it. 

Mr. Courtney. Oh, have you? This is on page 4. 

In the course of this conversation which has been recorded and been 
interpolated in the record, there was stated: 


There were three things that cause us to make this decision. 
Now, the decision you referred to was not to take the order. 


In the first place, the small quantity. Second place, we have been doing busi- 
ness with a good firm for years and we have been threatened with the loss of that 
business. he third thing is whether or not there is a possible reason for a law- 
suit or not, and we question all three of them. And as the result of the advice 
of our counsel, after the other people had left the office, that wire was sent to you. 


You are referring to the wire, then 

Mr. Copetanp. Of June 21. 

Mr. Courtney. The wire of June 21. That hasn’t been spoken of 
here heretofore. The one we referred to was the one of June—— 
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Mr. Coprtanp. I sent that right after the meeting. 

Mr. Courtney. And that rejected the order of June 22. And the 
wire of June 29 rejected the order of 46; is that correct? 

Mr. Copetanp. Yes, sir. 

Mr. Courtney. Now, | refer to this portion of your statement: 


We have been threatened with loss of this business. 


What threats were communicated to you? 

Mr. Coprenanpn. None. 

Mr. Courtney. What was the reason for your making that state- 
ment if no threats were communicated to you? 

Mr. Corretanp. What I was referring to was the deterioration of 
the relations between us and our good customer and the possible loss 
of it. Probably the word should have been “possible” instead of 
“threatened loss.’’ 

Mr. Courtney. Was anything said to you in this conference of 
June 29 or within your hearing—and I will ask Mr. Fryberger the 
same question—from any representative of U. S. Thermo with refer- 
ence to threatening you with the loss of their account if you fulfilled 
the order of 27 or 46 or both? 

Mr. Cope.tanp. No; they did not. 

Mr. Courtney. That subject had been discussed with you, had it 
not, when you were filling the order of 719? Had it not? 

Mr. CopeLanp. I know of no occasion where they threatened to 
discontinue doing business with us. 

Mr. Courtney. Well, what precisely 

Mr. Corre.anp. They did lead us to believe they didn’t like it. 

Mr. Courtney. Now, give us in your own words your recollection 
of what was said or communicated to you and by whom with reference 
to your doing business with Keco? 

Mr. CopreLanp. I am sorry, but I can’t recall who said it, and I 
can’t recall what was said. I was just left with that impression. 

Mr. Courtney. Asa result of communications with representatives 
of U.S. Thermo? 

Mr. Copr.anp. As a result of that meeting in Mr. Fryberger’s 
office. It is the only conference I had with anybody or listened in 
on any conference with Thermo. 

Mr. Courtney. Well, didn’t you have some—wasn’t some infor- 
mation communicated to you about the possible loss of business of 
the U. S. Thermo Co. if you continued doing business with Keco? 

Mr. Cope.anp. The impression I got was that they wouldn’t like 
it at all and our relations with them would deteriorate. 

Mr. Courtney. Did they tell you that your relations would de- 
teriorate? 

Mr. CopreLanp. No, they did not. 

Mr. Courtney. And you have no independent recollection of what 
was said to you or how this impression took form in your mind? 
Was it 

Mr. Copre.anp. The impression took form in my mind as a result 
of the whole conference. 

Mr. Courtney. As a result of the whole conference of June 21? 

Mr. CopeLanp. Yes, sir. 

Mr. Courrney. Can’t you refresh your recollection and tell us 
what was said that led you to form that: opinion? Can you, Mr. 
Fryberger? 
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Mr. Frysercer. Well, I can say this, Mr. Courtney, that so far 
as the word “threat” is concerned, nothing was ever used along that 
line, or did they ever say to us that if we filled this order we wouldn’t 
get any more business. But you know, and I know, what the results 
of competitive business is, and where Thermo was sitting in the 
position it was with this royalty contract the only one conclusion 
that we could come to—and this was after they had left, not while 
they were there—was that we could not go ahead with this order. 

In view of our relationship with them under the contract and the 
fact that they were a good customer, we didn’t think it was good busi- 
ness to proceed with this order. 

Now, that came after the Thermo representative had left my office, 
and that was in a conference with Mr. Copeland and Mr. Lehner and 
myself. 

‘Mr. Courtney. That conclusion, then, was formed in your mind, 
Mr. Fryberger? 

Mr. Frysercer. That is right. 

Mr. Courtney. Representing the Onan Co., and in your mind, Mr. 
Copeland? 

Mr. Yes. 

Mr. Courtney. As a participant in that conference, and as a result 
of the discussions that were had at the conference of June 21. 

Mr. Frypercer. It was just a business conclusion. But I can tell 
you honestly that no threat was ever made to us that they would take 
away business or retaliate in any way. 

Mr. Courtney. Then, are we to understand, Mr. Copeland, and 
Mr. Fryberger—either one of you may answer this question, which- 
ever one is in possession of the information on which an answer can 
be given: Is the committee to understand, then, that the reason for 
the rejection of the order on June 21, 1954, and again on June 29— 
the two orders—was your fear that fulfilling the orders would represent 
or would cause a deterioration of the business relationship betwen 
yourself and the Thermo Co.? 

Mr. FryperGcer. Not altogether. 

Mr. CoprLanp. That was part of the reason. 

Mr. Frypercer. That may have been part of the reason. The 
other was the contract we had. 

Mr. Courtney. And the other was the contract? 

Mr. Frysercer. That is right. 

Mr. Courtney. And were those 

Mr. FryserGcer. That was in my thinking. I don’t know what 
Mr. Copeland was thinking. 

Mr. Courtney. In any event, you were counsel and advising the 
company in respect of what transpired at the conference? 

Mr. Frysercer. That is right. 

Mr. Courtney. And in your capacity as a lawyer? 

Mr. Frysercer. Yes, sir. 

Mr. Courrnny. Now, let me ask one question directly without 
referring to the contract, which I suppose would be the best evidence 
and is the best evidence: Was anything said to you or to your com- 
pany at this meeting of June 21, or at any other time, by representatives 
of the Thermo Co., any other time prior to the rejection of these orders, 
that your company or your client could not fill the orders of Keco for 
27 and 46 because of the contract you had with Thermo Co.? 
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Mr. Frrysercer. The contract was discussed. 

Mr. Courtney. No, but let us get precisely this question: Did the 
Thermo Co. communicate to you by word or letter prior to final re- 
jection of these two orders or your company’s final rejection, anything 
to the effect that your company or your client, could not fill the orders 
or 27 or 47, that it would be a violation of the contract of—what is 
that date? 

Mr. THompson. June 25, 1953. 

Mr. Courtney. The contract of June 25, 1953, between your com- 
pany and Thermo Co. 

Mr. Frysercer. Did you finish? 

Mr. Courtney. Yes, sir. 

Mr. Fryspercer. No, nothing was said, nothing, not to me. 

Mr. Courtney. Not to you? 

Mr. Frypercer. Not to me. 

Mr. Courtney. Not to you or in your presence during this discus- 


Mr. Frysercer. I knew what the contract provided, and so did 
their attorney. We discussed the contract previously when it was 
being written up. 

Mr. Courtney. That was in 1953? 

Mr. Frysercer. That is right. 

Mr. Courtney. And did you have oecasion to refer to its terms 
again in this meeting of June 21, 1954? 

Mr. Frysercer. Well, the contract was on my desk, Mr. Courtney, 
but what was said about it I just don’t know. I don’t recall. It was 
on the top of my desk and it was being reviewed, but what the con- 
versation was I don’t believe I can recall. I don’t recall. 

Mr. Courtney. You have no independent recollection of that? 

Mr. Frypercer. No, I don’t. 

Mr. Courtney. Well, did you carry with you the impression that 
the attitude to you by the Thermo representatives would place you 
in the position of a possible violation of the contract of June 1953? 

Mr. Frypercer. I didn’t have it then—that is excepting as I car- 
ried it over from the time that we prepared the contract. You remem- 
ber, Mr. Courtnery, that this contract was prepared after we had this 
controversy before with Keco. 

Mr. Courtney. That is the previous year? 

Mr. Fryspercer. Yes, sir. That contract was then prepared and 
we discussed this. And I tried to get into this contract at that time 
a provision that if we—that it would not be a violation of that con- 
tract or any contracts we had with the Government. And they re- 
fused to accept it. Aud the Keco was fresh in our minds right at that 
time. 

Mr. Courtney. Then, we understand that Thermo, prior to the 
contract of June 1953, had refused to waive any of their rights against 
any person bidding for fulfilling a Government order? 

Mr. Frysercer. That is right. I will show you the letter that I 
wrote them requesting the amendment. May 13, 1953. Would you 
like to read this? 

Mr. Courtney. Well, could you just refer to the pertinent portions 
of the letter, Mr. Fryberger? 

Mr. Frypercer. My letter to Deinard. 
Mr. Courtney. Who was counsel for Thermo? 
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Mr. Frysercer. Who was counsel for Thermo? 

Mr. Courtney. And was this while you were forming up the con- 
tract of June 1953? 

Mr. Frysercer. That is right. 

I am of the opinion that the license agreement should have a paragraph in it 
covering the fact which has arisen since the terms of this agreement were settled 
upon. We are now confronted, as you know, with the situation of installing these 
starter generators in the Keco Industries, Inc., contract which it has with the 
Government. As the agreement now reads, we would immediately be in default 
were we to sign the agreement since the agreement provides in paragraph 4 that 
we will not sell any engine unit which includes or employs the inventions, if we 
have reason to believe the unit will be employed in gasoline engine powered 
refrigeration or air conditioning. 

And they refused to take that. 

Mr. Courtney. Now, was that refusal orally or—— 

Mr. FryperGcer. Oral. 

Mr. Courtney. Oral? 

Mr. Frypercer. Oral. We have no correspondence on it. 

Mr. Courtney. In any event, it was not included in the contract of 
June, which was subsequently signed? 

Mr. Frypercer. So it was all fresh in my mind when we had our 
meeting on June 22. 

Mr. Courtney. Now, if I may recognize—just cover a point there: 
The proposed paragraph which was rejected as described in your letter 
from which you have just quoted related only to the patent device, 
which was the starter generator? 

I would suggest a paragraph something to the following effect to provide for 
paragraph 4: 

“Provided, however, that there shall be no liability on the part of Onan’s to 
remit any part of the portion of said royalty with respect to any of said inventions 
which may be installed in engine units to be used in gasoline-engine-powered 
refrigeration or air-conditioning units manufactured and sold by Onan to a con- 
tractor, a subcontractor, or any person, firm, or corporation for the Government, 
with authorization or consent of the Government as a result of which Thermo’s 
rights to reasonable and entire compensation for such use in manufacture may be 
determined in the Court of Claims pursuant to the provisions of title 28, section 
1498, United States Code Annotated, and laws amendatory and supplemental 
thereto, but in each of such instance Onan shall report to Thermo the number of 
said inventions sold, to whom sold, and identify the Government contract under 
which furnished by number promptly upon completion of each Onan contract or 
purchase order involving the same.” 

Mr. Fryspercer. No, the units. 

Mr. Courtnry. Where is the contract—— 

Mr. FryBerGur (reading): 


Installed in engine unit to be used in gasoline-engine-powered refrigeration. 


Mr. Courtney. It referred to the whole unit, then? 
Mr. Frypercer. Yes, sir. 
Mr. Courtney. I apparently overlooked that as you were reading 


t. 

And Thermo refused that? 

Mr. Frypercer. That is right. 

Mr. Courtney. Well, now, subsequent to the contract of June 
1953—strike that question. 

Was the order of 719 of these units which were furnished Keco as 
has been described here—was that completed prior to the signing of 
the June 1953 contract? 

Mr. Frysercer. Do you know? 


i 
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Mr. Corretanp. No, it was not completed. 

Mr. Frypercer. We were in the process of furnishing it. 

Mr. Courtney. That is just so we may be up to date on it. 

So the contract was signed while this order of 719 was being 
fulfilled? 

Mr. FrysBercer. That is right. 

Mr. Courtney. That is your recollection? 

Pra FryBEerGER. And we had a letter from them permitting us to 
it. 

Mr. Courtney. Now, Mr. Copeland, or Mr. Fryberger, you have 
never had any communications with 

Mr. Frysercer. Keco? 

Mr. Courtney. Keco. 

Mr. Frysercer. I wrote them a letter. 

Mr. Courtney. Other than the letter? 

Mr. Fryspercer. No. 

Mr. Courtney. So whatever communications there were were with 
Mr. Copeland? 

Mr. Frysercer. None direct; that is right. 

Mr. Courtney. Now, have you had any conversations, recorded 
conversations, with Mr. Adair or anybody representing Keco, with 
reference to the orders of 27 or 46, Mr. Copeland? 

Mr. CorrLanp. Not that were recorded that I was able to get 
transcriptions. There were some wires. 

Mr. Courtney. You have spoken of the two wires, now, rejecting 
the two orders? 

Mr. Yes. 

Mr. Courtney. Any other communications that you had, now? 

Mr. Coprretanp. I don’t believe so. I don’t know of any. 

Mr. Courtnry. Do you have any of these engines in stock now, 
whatever the CK is? What is the description 

Mr. Copetanp. Built to that specification? 

Mr. Courtney. Yes, sir. 

Mr. Copenanp. I don’t know. We might have some built for 
Thermo, but we have none in our own stock. 

Mr. Courtney. Are those that were built for Thermo on consign- 
ment? 

Mr. Cope.anpb. They were built on their order. 

Mr. Courtney. They were buiit on their order. And when was 
the latest order that you filled, if you can recollect it, that you filled 
for Thermo? 

Mr. CopreLanp. I don’t know. I don’t handle that account, so I 
don’t know. 

Mr. Courtney. You don’t know that in point of time? 

Mr. No, sir. 

Mr. Courtney. Is there someone here who knows the answer to 
that question? 

Mr. Frypercer. I don’t believe so. 

Mr. Copz.anpb. The only thing I can tell you, sir, is we are build- 
ing them continually. Every week we send some. But I don’t know 
how many every week and I don’t know on what orders they are being 
built, but I do know they are going over there regularly. 

Mr. Courtney. So that you do have these units in stock, or you do 
have them coming off the line? 
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Mr. Copxtanp. We have the units the way we build them for 
Thermo coming off the line regularly. 

Mr. Courtney. The only difference between that and the pur- 
chase orders of Keco that you rejected 

Mr. Copfs.anp. Are minor. 

Mr. Courrnny. Are minor. And they embrace, for example, the 
omission of the starter generator? 

Mr. Yes. 

Mr. Courrnny. One of those differences would be excluding the 
starter generator? 

ae CopreLanpb. We don’t build the starter generator for Thermo, 
either. 

Mr. Courtngny. You don’t? 

Mr. Copgtanp. They build their own. So the engines would be 
very similar, but there are, I believe, some minor differences, but 
what they are I don’t recall. 

Mr. Courtney. They wouldn’t interfere with the manufacturing 
process greatly, would they? 

Mr. No, sir. 

Mr. Courtney. So that at the time you rejected these orders in 
June of 19—June 21, and June 29, you had the capacity and the 
machinery with which to build this type of engine, did you not? 

Mr. Coprranp. Yes, but we would have to bring the ° pa patterns 
back out and have castings run off of the patterrs which were made 
for the Keco order, and there are none of those components in stock. 

Mr. Courtney. Well, now, let us be clear about that. Was that 
because of the minor differences in the specificaton, that you would 
have to revert to the Keco—what did you call them, drawings or 
patterns? 

Mr. Coprnanp. Patterns. Well, when we are building engines 
for the U.S. Thermo Control Co. we use the patterns for the castin, 
which were paid for by U. S. Thermo Control Co. When we built 
the engines for Keco on the 719, we used the patterns which Keco 

aid for. We didn’t feel it advisable to use the patterns which 

.S. Thermo Control] had paid for to fulfill the orders on Keco. 

‘Mr. Hess. That was a different motor entirely, was it? 

Mr. Coprtanp. No. The basic engines are similar, but they are 
not exactly alike. 

Mr. Hess. They are not exactly alike? 

Mr. Yes, sir. 

Mr. Hess. Keco paid for those patterns, did they not? 

Mr. Copretanp. Yes, they did. 

Mr. Hess. And they presumed at that time, of course, after paying 
for the pattern, that there would be future orders; is that correct? 

Mr. Cope.anp. I don’t know what they presumed. 

Mr. Hess. Wouldn’t that be your presumption, that they would 
have future orders? 

Mr. Copretanp. I was hoping they would, but I didn’t know 
whether they would or not. 

Mr. Tuompson. Might I have a word, Mr. Chairman? 

Mr. Hess. Yes. 

Mr. Cope.tanp. I might say there that while Keco advanced 
the $5,000 for the patterns and moldings, they were repaid at the rate 
of $7 a unit as the units were shipped. 
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So eventually they received their $5,000 that they had originally 
advanced. 

Mr. Hess. Let me ask right here, Mr. Copeland, would there have 
been an infringement of the patent on the motors that were manu- 
factured by you for Keco? 

Mr. Frysercer. You are confused, Mr. Hess. The patent is on 
the starter. 

Mr. Hess. Oh, the patent is on the starter. 

Mr. CopE.anp. That is on the starter, not on the engine, 

Mr. Hess. I see. 

Mr. Harpy. Mr. Chairman. 

Mr. Hess. Yes, Mr. Hardy. 

Mr. Harpy. The patterns were originally paid for by Keco. 

Mr. Tuompson. That is right. 

Mr. Harpy. But you eventually refunded the full cost of the 
pattern? 

Mr. Cope.anp. That is right. 

Mr. Harpy. Now, then did the title pass to you or did Keco still 
retain the title notwithstanding the fact that they had been paid for 
the patterns? 

Mr. Copge.anp. We never discussed it one way or the other. I don’t 
know and I don’t think anybody else knows who owns the title to the 
patterns. We never got into those details that I remember of. 

Mr. Harpy. The patterns are essentially the same as the patterns 
of Thermo; is that correct? 

Mr. CopeLanp. They are essentially the same, but not exactly 
the same. 

Mr. Harpy. They would be interchangeable, is that correct? 

Mr. Frypercer. | think you will find 

Mr. Copwianp. I believe they are interchangeable. 

Mr. Frysercer. | think you will find the custom of the industry is 
not only in this but other industries, that if a producer or a customer 
furnishes his own patterns they always remain his patterns. 

Mr. Harpy. Notwithstanding the fact that he has eventually paid 
for them? 

Mr. Frypercer. That is right. 

Mr. Harpy. So that—I know in this type of an operation it is 
customary for the contractor to own the patterns and to furnish 
the patterns. 

Mr. Frypercer. That is right. 

Mr. Harpy. But—the purchaser I should say. But whether or 
not those patterns will remain his property after they have been paid 
for by the contractor who is using them is another question. 

Mr. Frysercer. Well, it will be a question of usage I think. I am 
not prepared to answer it, sir. 

Mr. Hess. Anything further? Are you through? 

Mr. Harpy. Yes; I am through. 

Mr. Hess. Let me ask you this, Mr. Copeland. As I understand 
now, the motor that you manufacture you will sell to Thermo or to 
Keco and there would be no infringement of patent. There is no 
patent on the motor; is that correct? 

Mr. Frysercer. That is right. 

Mr. Hess. But the patent is on the starter? 
Mr. Frypercer. That is right. 
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Mr. Huss. And the patent is owned by the Thermo? 

Mr. Frypercer. That is right. 

Mr. Hess. Do you manufacture any other starter that could operate 
with this motor? 

Mr. CopELanp. Yes, sir. 

Mr. Hess. You manufacture another. Is there a patent on that? 

Mr. No, sir. 

Mr. Hess. You would be permitted to sell that? 

Mr. CopELanpn. Yes, sir. 

Mr. Hess. The only reason you couldn’t use that was because the 
specifications of the Defense Department provided that the starter 
shall be the one manufactured by you, on which Thermo has the 
patent; is that correct? 

Mr. Cope.anpn. That is correct. 

Mr. Frypercer. That is what we pay a royalty on. 

Mr. Hess. Is the other starter just as efficient as this one? 

Mr. Copr.anp. In our opinion it is better. 

Mr. Hess. Well, just another example of the Defense Department 
playing favorites again in their specifications. 

Mr. Frysercer. I don’t want you to be confused again. I think 
what Mr. Copeland means is the starter that we manufacture we pay 
the Thermo royalty on. 

Mr. Hess. I understand that. 

Mr. Frypercer. Yes. 

Mr. Hess. That is the one they have a patent on? 

Mr. Fryspercer. That is right. 

Mr. Hess. The other starter you manufacture: You pay no royal- 
ties on that at all. 

Mr. Coprianp. We have another type that we don’t pay royalty 
on that is on the opposite end of the engine and doesn’t conflict with 
their patent whatsoever. 

Mr. H&serr. And you consider that a better starter? 

Mr. Coprtanp. I know it is. It has been proven to me, myself. 
Tt has been proven, because it has more spinning torque. And our 
engineers have proved that to me in our test laboratory. Therefore, 
I believe it is a better starter in my own mind. 

Mr. Hféserr. It has been proven to your own satisfaction? 

Mr. CopreLanp. It has been proven to me conclusively that it is a 
better starter. 

Mr. Hférert. So the chairman’s observation that—the Govern- 
ment has limited its specification to this one starter which in your 
opinion is not as good? 

Mr. Corretanp. That is right. 

Mr. Hféserr. Is it cheaper? 

Mr. CopELanp. No, sir; it is not. 

Mr. Héserr. It is not cheaper? 

Mr. Hess. Which one isn’t. 

Mr. CopELanp. Our costs are approximately—well they are close 
to the same. Maybe 5 or 10 dollars difference, in our actual costs of 
making one or the other. 

Mr. Héserr. In favor of which? 

Mr. Copg.anp. In favor of the Thermo design, would be the 
cheaper. 

Mr. Hésert. Would only be about $5 difference? 
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Mr. Copetanp. $5 or $10, I don’t remember exactly. 

Mr. CunninGuam. (Aside.) 

Mr. Courtney. Mr. Chairman. 

Mr. Hess. Yes. 

Mr. Courtney. Mr. Copeland, in the use of the engine that is 
designed for the use of the starter that you have just described, which 
is on the opposite end of the engine and manufactured by you without 
any—manufactured by you? 

r. CopeLAND. Yes. 

Mr. Courtney. Is there a difference in the weight of the engine? 

Mr. Slightly, yes. 

Mr. Courtney. Well, for example, in percentage or pounds? 

Mr. Coretanp. In my estimation it would mae od be 10 pounds 
heavier, the complete engine and starter. 

Mr. Courtney. The complete engine and starter would be a total 
difference of approximately 10 pounds. 

Mr. Coretanp. Approximately, yes, sir. 

Mr. Courtney. So we have some idea of the relationship of weight 
to this whole problem, what would be the total weight of the engine 
and components—of the unit, let us put it that way. 

Mr. Copretanp. Engine and starter together would probably weigh 
in the neighborhood of 150 pounds and the larger one would probably 
weigh 160 pounds. That is as close as | can estimate. 

Mr. Courtnry. Then the remaining—so we may have an under- 
standing of the relationship in weight, which is one of the things that 
is referred to in the contract here, Mr. Chairman, is the weight of 
the engine—would be a difference of such a matter as 10 pounds, in the 
range of from 150 to 160 pounds, is that correct? 

Mr. CopeLanp. Yes, sir; that is correct. 

Mr. Courtnry. Now, Mr. Copeland, could you tell us what the 
weight of the engine was that would be supplied or would have been 
supplied had you filled the order for the 27 and 46. 

Mr. Coprtanp. Without the starter generator? 

Mr. Courtney. Yes, sir. 

Mr. Copetanp. It would be about 96 pounds or 98 pounds, just 
in that range, somewhere in that range. 

Mr. Courtney. And what, if you know, would be the weight of the 
starter generator, or whatever this additional unit was? 

Mr. Copen.anno. Approximately 50 to 60 pounds. 

Mr. Courtney. 50? 

Mr. CopreLanp. 50 to 60 pounds. 

Mr. Courtney. 50 to 60 pounds? 

Mr. Cope.anp. Yes, sir. 

Mr. Courtney. On the type of engine that would have been 
furnished by Keco had you filled the order for 27 and 46? 

Mr. CopELanpb. Yes; correct. 

Mr. Courtney. Then really the whole difference in weight be- 
tween these two different specifications is only about 10 pounds, in a 
radius of 150 to 160 pounds; is that correct? 

Mr. CoretaNnp. That is as close as I can estimate, sir. I think 
that is approximately right. 

Mr. Héserr. Are you finished on the weight business? 

Mr. Courtney. Yes. 

Mr. Hésert. Mr. Copeland, did I understand you to say that 
when the patterns are paid for by Keco in the amount of some $5,000 
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at the rate of $7 per motor, did I understand you just a few moments 
ago to say that at the time you had hoped you would get more 
business from Keco? 

Mr. CoprELtanp. Why certainly we hope we could get more business 
from them. ‘They are a legitimate company doing business in the 
refrigeration field and we hope we could ag them all the products 
we manufactured that were not restricted. We manufacture a lot 
of different engines and a lot of different products and we are trying 
to sell them our products for sale. 

Mr. Hféperr. So, in other words, all of this controversy, shorn 
of all of its legal technicalities and the size of the order, when it 
comes right down to the point in question, if Thermo had not inter- 
jected itself into this matter by threatening, by innuendo, by sugges- 
tion, why you would be happy to continue to do business with Keco, 
wouldn’t you? 

Mr. Copre.anp. Except on that one item that was originally 
designed with Thermo’s engineers and so forth, that they had been 
buying for years and was the only customer we had for that particular 
engine, that particular version of that particular engine. 

Mr. Héserr. But these particular patterns which were supplied 
by Keco: You have testified that you hoped you would continue 
to do business with them, on those particular patterns you said, 
didn’t you? 

Mr. Copetanp. I didn’t know at that time. 

Mr. THompson. Mr. Hébert, on patents? 

Mr. Hféserr. Oh, on these patterns, these particular patterns, that 
were supplied and you said you hoped you would continue to do 
business with them. 

Mr. Copetanp. Sir, I didn’t know at this time that this contract 

Mr. Héserr. Of course you didn’t. We are not discussing that. 

Mr. CopeLanp, At that time we were certainly anxious to do 
business with them. 

Mr. Héperr. And you would have continued to do business with 
them if Thermo had not interjected themselves into the controversy? 

Mr. Cope.anp. If it hadn’t been for the agreement we probably 
would have been glad to, if it wouldn't involve us in any legal entangle- 
ments. 

Mr. Héserr. In other words, shorn of all the legal entanglements, 
shorn of everything else, you would still like to do business with 
Keco on those patterns? 

Mr. Coprtann. Very much so, 

Mr. Hésert. So the logical conclusion, as I see it, is that the 
reason you don’t want to do business with them is because of the 
threatened loss of business or the threatened deterioration of your 
relationship with Thermo. 

Mr. Frysercer. No, you are limiting it too much, sir. 

You must understand that we build a lot of equipment that doesn’t 
infringe with this patent. Am I right? 

Mr. CopeLanp. We build engine generators for refrigeration. 

Mr. Héserr. I am purposely limiting my remarks to these par- 
ticular patterns, in which Mr, Copeland has said that when they were 
supplied to your company it was his hope they would continue to do 
business or to get orders on that pattern. That is what I understood 
him to say. 
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Mr. Copretanp. Well, not necessarily on that pattern. On all of 
our products. Not necessarily on that one particular version of 
engine. I didn’t pin it down to that alone. I pinned it down to our 
entire products. We had discussed other applications for bigger 
engines. 

Mr. Hépert. All right. 

Mr. Copretann. That were not involved at all. We were trying to 
sell them everything that we built. 

Mr. Héspert. And you would like to sell them more on those 
patterns which they have supplied you, wouldn’t you? 

Of course you would. There is nothing mysterious about that. 
Naturally you would. 

Mr. CopeLann. We are out trying to get business, yes, sir. 

Mr. Hépert. You are trying to get business and you would give 
them those patterns if Thermo hadn’t put the heat on you. That 
answers itself. 

Mr. Copetanp. There is the contract, too, to be considered. 

Mr. Hess. I think your telephone conversation here, Mr. Copeland, 
answers that. You refer to being right between the Devil and the deep 
blue sea. You said, “If we don’t supply the engines then you are mad 
at us. If we do supply the engines then Thermo is mad at us.” 

Mr. Copetanp. That is right. 

Mr. Héserr. Well, you would rather have Keco mad than 
Thermo? 

Mr. Coprtanp. We didn’t want to get into another controversy 
on a small group of 27. 

Mr. Héserr. Yes, you are over 27 now. You have 46 and 27. 

Mr. Coprtanpn. We didn’t have it at that time. 

Mr. Héserr. But you have it now. Now what is your position? 

Mr. Copetanp. Well, 67 isn’t a very big contract either. 

Mr. Hépert. That is all right. You quoted him on 50. 

Mr. For spares. 

Mr. Héserr. For what? 

Mr. CopreLtanp. The reason we quoted on the 50 for spares is that 
that was understood that there would be spares when we took the 719. 

Mr. Hésert. But you still quoted him on 50? 

Mr. Copetanp. That is right. 

Mr. Héserr. And he is over 50. And you still don’t want to 
fulfill the order. Because Thermo has got you over the barrel and you 
don’t want to lose their business. Now, let’s be honest about it. No 
matter which way you put it or what words you call upon to use, they 
have you in the squeeze and you would rather have Keco mad than 
have the big man, correct? 

Mr. Copetanp. [Nods.] 

Mr. Hésert. That is correct. You nodded assent to that? 

Mr. Copetanp. I think that is partly right. 

Mr. Cunnineuam. If you had never done any business with them, 
with Thermo, you would be doing business with Keco today, 
wouldn’t you? 

Mr. Copetanp. Well, that is a question, too. 

Mr. CunnineHaAm. Why is that a question? 

Mr. Copretanp. If Thermo hadn’t developed the refrigeration used 
in our engine they probably wouldn’t be in the specification and 
probably Keco would never have contacted us in the first place. 
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Mr. CunntnGHaM. Would you consider that as a sufficient reason 
for staying with Thermo and dropping Keco? 

Mr. Copetanp. Well, it is always better to keep the customer that 
you know and his buying in quantities than to go out looking for a 
new stranger. That is good business sense, isn’t it? 

Mr. Cunninecuam. Well, if you do that, then, you have some reason 
to believe that if you don’t you will suffer. 

Mr. Coprtanp. [Nods.] 

“eo CUNNINGHAM. There is an implied threat somewhere, isn’t 
there? 

Mr. Copretann. You don’t want to lose one good customer to take 
on one possible new one. 

Mr. Cunnincuam. No; but there is some reason why you fear you 
are going to lose it. There is something that has happened that makes 

ou believe you will lose that good customer if you continue to do 
usiness with the customer that is not so good. 

Something along there has caused you to come to that opinion, 
hasn’t it? 

Mr. Copetanp. We are perfectly willing to do business with 
Keco and like very much to do so. 

Mr. CUNNINGHAM. You are not answering my question. 

Mr. CopeLanp. Would you please restate your question? 

Mr. CunninGuam. I say: Something happened to cause you to 
believe that if you continued to do business with Keco you would 
lose Thermo, and if that something hadn’t happened, whatever it 
was, to convince you that you would lose Thermo, you would still be 
doing business with Keco; wouldn’t you? 

Mr. Corpetanp. That, plus the contract which we signed with 
Thermo. 

Mr. Cunnincuam. You are still evading the question. Just leave 
out ‘‘plus the contract.’’ Can you answer the question or can you not? 

Mr. Copetanp. Yes. 

Mr. CunntnauHam. Is that the answer, ‘‘Yes’’? 

Mr. CopreLanp. Yes, sir. 

Mr. CunnincHam. Thank you. 

Mr. Hess. If these specifications were changed so as to permit the 
unit of the starter generator that is manufactured by you and the 
motor that is manufactured by you, you would see no reason why 
you couldn’t do business with Keco, would you? 

Mr. Copretann. We would be delighted. 

Mr. H&sert. If Thermo didn’t come in and say, “I don’t want you 
to do business with Keco.” 

Mr. Hess. Oh, no; this is without the patent. 

Mr. Hfperr. In case Thermo comes in a little later and says 
“We don’t want you to do business.”’ 

Mr. Copretanp. May I answer the question another way? We 
are doing business with 4 or 5 different concerns using the rear-end 
starter which we manufacture that does not infringe with Thermo. 
We are doing business with 3 or 4 other refrigeration manufacturers 
now, supplying that engine. 

Mr. Hess. But the Government isn’t buying it. 

Mr. CopeLanp. But the Government is not buying it. 

Mr. Hézerr. And Thermo is not objecting. 

Mr. Copetanp. Thermo is not objecting. 
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Mr. Hézert. That is right. 

Mr. Copetanp. And the Government has bought some with the 
rear-end starter from another concern years ago, because this con- 
troversy came up years ago. 

Mr. Héperr. It would be interesting for the committee to find out 
why the Government has limited its specification to Thermo’s product. 

Mr. Hess. Surely. 

Mr. Cope.tanp. That is our attitude on the whole thing. We 
would like to see the specifications written so that a starter which 
is equal or better or would work could be used. 

Mr. Héperr. Of course. 

Mr. Frypercer. Listen, let me tell you this. Keco isn’t the only 
one we have refused to sell to. 

Mr. Héserr. Oh, we recognize that. 

Mr. Frypercer. We have refused to sell to other people that are 
using this for refrigeration because-——— 

Mr. Hess. You have to under the contract. 

Mr. Hépertr. You have to. Not a Government contract. 

Mr. Frypercer. Pardon? 

Mr. Hépert. Not a Government contract. 

Mr. Frysercer. Not a Government contract 
Was that a Government contract? 

Mr. CopreLanpn. We refused to sell on a Government contract back 
about 4 or 5 years ago a substantial quantity because we never were 
able to get any clause which would eliminate us from either infringe- 
ment or possible infringement or aiding and abetting an infringement. 
Therefore, we asked them to change it and they changed it to the 
other starter and we built engines and generators and that was on a 
Government contract back 4 or 5 years ago. 

Mr. Hess. I think from the correspondence that Mr. Fryberger 
read here you showed that you had every intention to try to work 
this out with the Government so that on the units that were manu- 
factured by the Government or for the Government the Thermo 
people wouldn’t come in and claim an infringement. 

Mr. Copretann. That is right. 

Mr. Hess. But the Thermo people wouldn't agree to that, as I 
understand it. 

Mr. H&éserr. Mr. Chairman, | suggest that the committee—— 

Mr. Frysercer. I am very sorry, | just didn’t get your question. 

Mr. Hess. I say I think you, Mr. Fryberger, read from a statement 
there where you showed that it was your intention to work this matter 
out so that if you did get any Government orders and you used this 
starter generator on which Thermo has the patent, there wouldn't 
be any infringement, but Thermo would not agree to that. 

Mr. Fryspercer. That is right. 

Mr. Hésert. Mr. Chairman, may I suggest for the consideration 
of the committee that the individual who wrote these specifications 
be asked by the committee to explain why and perhaps his back- 
ground, his association with Thermo. It would be very interesting to 
the committee. 

Mr. Hess. We will be glad to do that. 

Mr. Courtvery. Mr. Chairman, may I ask a question right here. 
Mr. Copeland, would it be possible for you, if you happen to have 


I don’t know. 
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them with you and if you do not could you send to the subcommittee 
the specification for the rear starter engine. 

Mr. Coprntanp. I could send you drawings of it and a drawing of 
the standard engine and a drawing of the engine the way we are supply- 
ing it to the U.S. Thermo and a drawing of the engine with the starter 
on the opposite end. 

Mr. Tuompson. I don’t think he is answering your question. You 
want the specification. 

Mr. Courtney. My question would have to do with specification. 
Of course, the obvious purpose is to compare them with the Govern- 
ment specification. 

Mr. THompson. Yes. 

Mr. Courtney. For the engine you would be free to manufacture. 

Mr. CopeLanp. Yes, | can send them. 

Mr. Courtney. If we may use that word. So we make a compari- 
son between the specification. 

Mr. Copetanp. Yes, sir; I could send them to you. 

I don’t have them with me but I could get them and send for them 
right away quick. 

Mr. Courtney. I understand that. If you will at your earliest 
convenience, we would appreciate that. 

Mr. Cope.tanp. Convey it to you. 

Mr. Hess. Mr. Courtney, that is a Quartermaster purchase, I 
understand. 

Mr. Courtney. Yes. 

Mr. Hess. I think you better arrange to have the Quartermaster 
Corps here and have them bring the man that prepared the specifica- 
tion and at that hearing have a representative of the General Account- 
ing Office here. 

Mr. Frypercer. There is only one thing I want to inject in here. 

There was always a question in my mind as to whether we couldn’t 
get around this patent agreement. There had been represented to 
me a number of times that in the original preparation of the patent 
that Thermo has where the Government participated to some extent 
it would give the Government a right to use this patent. I inquired 
from Mr. Williams of the Quartermaster and Mr. Williams—as a 
matter of fact it is in the letter that I wrote to Mr. Williams. Mr. 
Williams told me that he had nothing that he could supply me. Ap- 
parently there was no release of any kind written. 

If the Government had a right to use this patent by reason of 
participating in original design, | would take the position, I believed 
properly, that then Thermo had put us in such a position that they 
couldn’t complain that we were violating the agreement. But I 
could never get that information. And nobody has supplied me. I 
have asked for it from several different sources and nobody seems to 
know. And I have inquired of Thermo and I have asked them if they 
have given their consent to the Government to use this patent and 
they tell me absolutely they have not. 

Oo 

Mr. Hess. We will get the information, Mr. Fryberger. 

Mr. Courtney. May I ask one further question, Mr. Copeland? 

Mr. Cope.anp. Yes, sir. 

Mr. Courtney. In comparison with the engine that would be 
represented in the order for 27 and 46 and your type of engine, with 
the rear-end starter. 
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Mr. Yes, sir. 

Mr. Courtney. Could you give the committee any information as 
to the price range between the two? Would it be in the same price 
range or would there be much of a difference? 

Mr. Hess. Five to ten dollars he said. 

Mr. CoprreLanp. I told you our cost would be approximately $5 or 
$10 higher building one or the other. That would probably reflect 
a difference in selling price of maybe $20, maybe $15. 

Mr. Courtney. One would be higher than the other? 

Mr. Copretanp. Yes, sir. 

Mr. Courtney. The range in pounds is 10 and in price possibly 20? 

Mr. Cope.anp. Yes, sir. It costs us more to build the one we 
designed than it does the other, but not much more. 

Mr. Hérerr. But you think it is a better product. 

Mr. Copetanp. In my own mind, I am definitely of the opinion it 
is a better product. 

Mr. Hess. Anything else, Mr. Courtney? 

Mr. Courtney. No; except for the specification. 

Mr. Hess. All right. Is there anything else? 

(No response.) 

Mr. Courtney. Yes; I’m sorry. 

Are you able to supply the engine that vou have described, the one 
that you say you are free to manufacture, in quantities at any reason- 
ably close date? 

Mr. Cope,tanp. We will fully take care of their requirements just 
as fast as we can roll them off the line. And | would say we could 
keep up to Mr. Adair’s production facilities without question. 

Mr. Courtney. Mr. iwaewian. of course, one of the issues before 
the committee is the ability of this supplier who has a contract with the 
Government to furnish the Government requirements within a stated 

eriod. I understand now that the record will show that the change 
im specification will make it possible for the contract to be performed 
on time. 

Mr. CunntnGuam. Mr. Chairman—— 

Mr. Hess. My recollection is that the Government held up this 
contract. It was an urgent procurement. 

Mr. Courtney. Yes. 

Mr. Hess. But they held it up for about 14 months. 

Mr. Courtney. That was another one. [Laughter.] 

Mr. CunnineGuam. Mr. Chairman, I think I should clarify the ree- 
ord briefly on this patent. Mr. Fryberger, I understood you to say 
there was some knowledge that you or your company had acquired 
that there was a possibility the Government had an interest in this 
patent. My question for the record to clarify is this: Do I understand 
you to mean by that that Thermo—rather that the Government had 
an interest in the patent itself or the interest it may have is by con- 
tractual relationship with Thermo only? 

Mr. Frypercer. | have heard it both ways. Thermo denies they 
have given any consent and I haven’t been able to find out from the 
Quartermaster Department whether or not the Government has par- 
ticipated in it where under the law they would have a right. 

Mr. Cunnincuam. Could I find out by inquiring at the Patent 
Office, or have you done that? 

Mr. Frypercer. Oh, I don’t think so. It would be a factual—— 
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Mr. Cunnincuam. The records there should show it. 

Mr. Frypercer. It might be. I don’t know. 

Mr. Cunnrnauam. That is all. I just wanted the record to show 
that. 

Mr. Courtney. Mr. Chairman, I think Mr. Burnett of the Quar- 
termaster Corps, General Counsel’s Office, is here and might be able 
to answer the question that was posed by Mr. Fryberger’s answer as 
to whether or not the Government had any contractual rights. Will 
you answer that questioy, Mr, Burnet!? 

Mr. Burnett. Yes, sir; I will be glad to try to. Mr. Courtney as I 
understand—I am not a patents counsel but I have talked the matter 
over with Mr. Williams, our patents counsel. As I understand it, we 
do not have a specifie royalty free license of the sort you are talking 
about. However, our position that we have rights of reproduction of the 
starter generator is based upon this. We have had what we call research 
and development contracts with United States Thermo Control Co. 
for overall refrigerating units. Under one of those contracts there was 
delivered a unit which contained this starter generator and the Onan 
engine. And the Onan engine is patented so we aren’t concerned with 
that at this point. 

Now, there was a so-called patent provision in that contract which 
gives us the right to reproduce anything of a similar nature to that 
delivered under that R. and D. contract, even though the concern 
developed the item delivered as a part of that overall unit independ- 
ently of the Government. We do not have a patent on the starter 
generator. I don’t know whether that explains the situation or not. 

Our reproduction rights stem from the terms of that R. and D. 
contract, and the patent article included in it. 

Mr. Harpy. Now, right there, Mr. Chairman, might I ask—— 

Mr. Frypercer. The very words Mr. Williams used to me 

Mr. Harpy. That being the case, the Government has a right to 
the use of the patents on that starter generator without paying any 
royalty to anybody. 

Mr. Burnett. That is correct, sir. 

Mr. Frypercer. That is right. 

Mr. Harpy. So, then, insofar as the contract with Keco or anybody 
else is concerned—— 

Mr. FrysperGer. That is right. 

Mr. Harpy. For the Government use that starter could be used 
without any royalty being paid to anybody. 

Mr. Burnert. Yes, sir. 

Mr. Frysercer. But, Mr. Williams—the very words Mr. Williams 
used to me—he says “I can furnish you anything.”’ 

Mr. Hess. Well—— 

Mr. Burnerr. May I suggest, Mr. Chairman—— 

Mr. Frypercer. This may change it, I] don’t know. 

Mr. Burnerr. While Mr. Fryberger is in town, I would like for 
he and Mr. Williams to get together. 

Mr. Frysercer. Fine. 

Mr. Burnerr. To go over this thing very carefully. So while 
they can talk across the table so to spenk the thing can be thoroughly 
ironed out. 

Mr. Frypercer. Fine. 

Mr. Burner. I have found some of the papers myself. I am 
sure Mr. Williams knows others. 
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May I make one very brief comment, Mr. Hess, on the earlier 
problem of the Government’s use of the starter generator which 
Onan supplies with their engine as a commercial matter. 

T haven’t had a chance to develop it too fully, but I have talked to 
our engineers who are presently concerned with this specification and 
I am informed that there are some essential engineering differences 
that from the point of view of perhaps power, from the point of view 
of location, with respect to the fitting of the engine and the starter 
generator in the overal! refrigerating unit—which do make a differ- 
ence between the Onan engine and starter generator, from the point 
of view of military use. But we will be very glad to arrange for the 
proper engineers and technical experts to come before you and 
explain that to you. 

Mr. Hess. We would like to have that. 

Mr. Burnerr. A lot better than I do. 

Mr. CunnincHAm. Mr. Chairman. 

Mr. Hess. Mr. Cunningham. 

Mr. CunninGuam. Do [| understand it is your contention or your 
belief that you have or the Quartermaster Corps has with Thermo 
such an understanding, a contractual understanding or relationship, 
that in the event the Quartermaster Corps issues an order or places 
an order for a number of these units, that insofar as that order is 
concerned Thermo is in no different position than if it had no patent 
at all? 

Mr. Burnett. That is correct, sir. If U.S. Thermo should decide 
to sue for patent infringement, our defense would be—— 

Mr. CunninGHam. Insofar as the Government contract is con- 
cerned, they would have no basis to stand on. 

Mr. Burnerr. That is our position, sir, and as has been mentioned 
here we believe that the authorization and consent clause which is 
included in the Keco contract and the statute which pertains to it are 
sufficient to protect a subcontract or manufacturing an item which 
might infringe, contributorily or otherwise, that patent. 

Mr. Courtney. Then when the authorization and consent clause 
was inserted you did not think it implied any obligation or any liability 
on the part of the Government, but represented merely an assurance? 

Mr. Burnett. No, sir. We think we have an adequate defense. 
U.S. Thermo Control has not up to this point, at least, decided to 
test that defense. 

Mr. Fryspercer. When the 719 order was up I made the same 
inquiry from the Government. I got that answer. 

On June 4 I wrote to Mr. Williams and I says: 

As I read the authorization consent clause it can have no efficacy unless the 
Government itself had a right to use the patent. This poses the question, then, 
Does the Government have a consent from Thermo for the use of their starter on 
engines manufactured by a third party for use in supplying the Government on a 
prime contract? If so, will you please furnish us a copy of that contract? 

And the only answer I got to that letter was a telephone conversa- 
tion and Mr. Williams says he could furnish me nothing. 

Mr. CuNNINGHAM. One more question, Mr. Fryberger, right there. 

As counsel for this company, had you known that there would be 
no liability apply to your company by virtue of these units being 
purchased from Keco 
Mr. Frysercer. That is—— 
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Mr. CunninGuHam. Now, just a monent, would your advice have 
been to the company to go ahead and deal with Keco? 

What I am getting at is this. I will put my question different. 
Is there some restraint here other than the patent right? Is the power 
of competition of a huge company like Thermo sufficient to deprive 
Keco of its opportunity to bid, and therefore interfere with the tax- 
payers’ interest? That is what I am getting at. 

Mr. Frypercer. I don’t think so. 

Mr. CunniINGHAM. How is that? 

Mr. Frypsercer. I don’t think so. 

You are basing your question, sir, on the liability of the Government 
to reimburse Thermo. 

Mr. Cunntncuam. That is right. 

Mr. Frysercer. Now, it goes further than that. If we violate at 
the royalty agreement we have no right to use the engine with a 
front-end starter for any purposes. 

Mr. Cunninauam. No, but supposing in this case because of the 
relationship the Government has with Thermo there is no liability 
on the part of your client. 

Mr. Frypercer. If the Government has a right to use this patent 
by reason of anything that Thermo did, then I say if we furnish this 
we are not violating our royalty agreement. 

Mr. Cunninauam. Allright. Fine. 

Now, my next question is: Under those conditions would your 
client furnish it to Keco? 

Mr. FryserGcer. Under what condition? 

Mr. Cunnineuam. Those that you have just stated. 

Mr. FryserGer. You mean if we didn’t violate the royalty? 

Mr. Cunnrneuam. That is right. 

Mr. Frypercer. Yes, I think so. Yes. 

Mr. Cunnincuam. Regardless of competition? 

Mr. Frypercer. Yes. 

Mr. Cunnincuam. Regardless of the danger of losing Thermo as a 
client, you would still do it? 

nyt FryperGer. Certainly. That is, as I understand it. Am I 
right? 

“Mr. [Nods.] 

Mr. Héserr. Mr. Copeland hasn’t testified to that. 

Mr. CunninGuam. I will say he didn’t. His telephone conversa- 
tion doesn’t indicate that. 

Mr. Frypercer. They may have some otber. 

I am looking at this legalistically. They may have an economic 
reason. 

Mr. Cunnincuam. That is why I first said, What would your ad- 
vice be? I was protecting you as an attorney. 

Mr. FryserGcer. So far as the contract is concerned, I would ad- 
vise them to fill it from a legalistic standpoint. Economically, I am 
not pasing on that problem. 

Mr. Cunnincuam. What Mr. Copeland would you say as to what 
your company would do under those conditions. 

Mr. Coprianp. I believe if there was no possibility of any legal 
entanglements whatsoever and there was a quantity that would war- 
rant production, we would go right ahead. 

Mr, CunninGuam. Even though 
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Mr. Copetanp. On a quantity of 27 I doubt very much if we could 
see our way clear to, unless Keco would agree to a substantially higher 
price to warrant the necessary work extra. 

Mr. Cunnineuam. Even though you felt in doing so you would lose 
Thermo as a client? 

Mr. Copetanp. I don’t think we would lose Thermo as a client, 
provided we didn’t do anything to jeopardize our contract with them 

Mr. CunntnGuam. Of course, my question was if you felt you 
would. If you felt that by doing so you would lose Thermo as a 
client—I will withdraw it. That is a pretty tough question. 

Mr. I don’t know. [Laughter] “That. is something 
that the officials would have to answer. I am not in position to 
answer it. 

Mr. Hess. Did you want to say something more, Mr. Burnett? 

Mr. Burnett. Yes, sir. I was just going to say that I have here 
a copy of the contract, with the exception of one form page, under 
which we believe we have these rights from U. S. Thermo Control. 
I will be very glad 

Mr. Hess. Is that a contract with U. S. Thermo Control? 

Mr. Burnett. Yes, sir. It is. 

Mr. Frypercer. I don’t know why they haven’t furnished it, after 
2 years of inquiring for it. 

Mr. Copge.anp. We asked for it 4 and 5 years ago. 

Mr. Hess. It might be well that you show that contract to Mr. 
Fryberger. 

Mr. Burnerr. Yes. I will be very glad to introduce it into the 
record if you like. 

Mr. Hess. All right; we would like to have it introduced in the 
record. It may be made part of the record. 

Mr. Courtney. The page that is missing does not affect in any way 
the subject of the patented device and the like, it that correct, Mr. 
Burnett? 

Can you give us the paragraph here? 

Mr. Burner. Yes. [Aside.] 

Mr. Hépert. I might say, Mr. Chairman, it becomes all the more 
interesting now why these people couldn’t get their contract. 

Mr. Burnerr. [ might say, sir, we bad some difficulty finding it 
ourselves when this matter first arose. It is an older contract and I 
think they were probably in storage. That is one of the reasons, sir. 

Mr. H&éperr. That is very interesting. 

Mr. Courtney. Mr. Chairman, could we read into the record the 
pertinent paragraph? 

Mr. Hess. Go right ahead. 

Mr. Courtney. And we will have the whole contract as an exhibit. 

I am referring now to contract W—44—109-QM-2195, which is dated 
April 4, 1949, and I refer to and would like to read into the written 
record that portion of paragraph No. 23-G. 


In addition to the rights granted to the Government in the foregoing paragraphs 
of this article, in view of the consideration therefor, contractor hereby gives the 
Government the right under patents now or hereafter issued under which con- 
tractor now has or prior to final settlement of the contract may acquire the right 
to grant licenses, but only to the extent the contractor may grant such license 
without becoming liable to pay compensation to other cause of this grant, to 
reproduce or to have reproduced articles or materials substantially the same as 
those given to the Government hereunder and to practice or caused to be practiced 
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processes developed in the performance of this contract, including any modifica- 
tion or improvement thereof and to use in their entirety and dispose of in accord- 
ance with law articles or materials so reproduced. The acceptance or exercise 
by the Government of said rights shall not estop the Government at any time to 
contest the enforcement, validity, or scope of or title to any patent under which 
said right is granted by this subparagraph. This subparagraph (g) should not 
be required to be included in any subcontracts under the provisions of subpara- 
graph (f) hereof. 


Mr. Frysercer. Well, I think we will all understand that to inter- 
pret that we would have to read the rest of the contract and look at 
a lot of other things. 

Mr. Courtney. I am merely directing attention to the paragraph, 
Mr. Fryberger, on which the Quartermaster counsel says that they 
would rely principally. 

Mr. FryperGer. Yes. 

Mr. Courtney. The rest of the contract will have to be read—of 
course, it would have to be read in context. 

Mr. Frysercer. If it had been submitted to me where I could have 
studied it, we probably would never have had the matter at all. 

Mr. Courtney. Mr. Chairman, I might say that this is a contract 
with U. S. Thermo Control Co., 24 South 12th Street, Minneapolis, 
Minn. Is that the same company, Mr. Copelend, with whom you 
are dealing? 

Mr. CopgeLanp. Yes, sir. 

Mr. Courtney. Mr. Fryberger? 

Mr. FryserGcer. Yes, sir. 


War DeparTMENT—GOVERNMENT’S ORDER AND CoNTRACTOR’S ACCEPTANCE 


Date: 4 April ’49. 

Contract No. (if any): W44-109-—qm-2195. Order No. 1528. 

Issued by: Washington Quartermaster Depot, Alexandria, Va. 

To (Contractor and address; also factory address, if required): U. 8S. Thermo 
Control Company, 44 South 12th Street, Minneapolis, Minnesota. 

Requisition No. 49—-106—0712—49. 

Ship to: Shipping instructions will be furnished at a later date. 

Schedule of deliveries: On or before 8 January 1950. 

Inspection Points: Contractor’s Plant. 


SUPPLIES OR SERVICES 


Furnish necessary labor, materials, services, and design engineering to design, 
develop, fabricate and deliver one prototype lightweight, well insulated rugged, 
versatile, portable-mobile, 150 to 200 cubic ft. refrigerator that may be used as 
a mobile refrigerated structure by towing on its own landing gear, as a mobile 
unit when transported in a 6 x 6 truck, and as a field storage refrigerator by 
lowering the retractable landing gear, when so equipped or when without landing 

ear, as a purely portable item; and one automatic, air cooled, gasoline engine 
riven refrigeration unit of the plug-in type. 

pee refrigerator shall possess the following characteristics of design, fabrication, 
and use: 

(a) The refrigerator shall be capable of transporting a maximum of 4,500 Ibs. 
of products over secondary roads, and shall provide a net storage volume of 150 
to 200 cubic feet. 

(b) The refrigerator shall be provided with a demountable retractable land- 
ing gear with integral draw-bar to enable the refrigerator to be towed by jeep or 
other vehicle, yet capable of being lowered to the ground for use after arrival at 
destination. 

(c) The design shall allow the refrigerator to be fabricated and supplied without 
landing gear; shall permit transportation of the refrigerator so supplied in a 
6 x 6 truck as a mobile item; and shall permit use of the refrigerator so supplied 
without landing gear as a small walk-in storage cooler for small detachments of 
men. 
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(d) The refrigerator shall be fabricated of aluminum or other lightweight metal 
or alloy to keep weight to an absolute minimum. 

(e) One walk-in door shall be provided to allow access to the storage compart- 
ment. 

(f) The refrigerator shall be insulated with Fiberglas insulation or equal and 
shall have a U factor of 0.1 B. t. u. sq. ft. hr. degree F. or less. 

(g) Lifting rings shall be provided at each top corner of the refrigerator. 

(h) Plug-in unit opening shall be provided in refrigerator wall opposite door to 
accommodate refrigeration unit and shall be complete with sufficient framing to 
permit installation of suitable studs to support the unit to be inserted. 

The refrigeration unit shall possess the following characteristics of design 
fabrication and use: 

(a) The refrigeration unit shall have sufficient capacity to effectively provide 
either 0 or 35 degrees F. storage temperatures for the refrigeration structure in 
an ambient temperature of 125 degrees F. 

(b) The refrigeration unit shall be capable of refrigerating the refrigeration 
structure and products therein under above conditions of temperature, and in 
addition, be capable of removing heat introduced into the refrigerator by virtue 
of use, the use factor being 100 percent of refrigeration structure heat loss. 

(c) The refrigeration unit shall be of the plug-in type, fully automatic in opera- 
tion, and equipped with positive means of defrosting evaporator. 

(d) Motive power shall be furnished by gasoline engine of standard manu- 
facture, and of air-cooled design. 

(e) The refrigeration unit shall have a minimum number of belts and provision 
shall be made for adequate air circulation over the condenser and evaporator of 
the condensing unit. 

Two sets of reproducible drawings of both the refrigerator and the refrigeration 
unit shall be provided. 

This contract negotiated under authority Section 2 (c) (11) Act of 19 February 
1948 (Public Law 413, 80th Cong.) Ship on Government Bill of Lading. Trans- 
portation is chargeable to 907-32 P 446-03 A 2190502 S 99-999. 

21. Novice anp AssISTANCE. 

The Contractor shall promptly report to the Contracting Officer in reasonable 
written detail each claim of patent infringement asserted against it or its sub- 
contractors of which it receives notice with respect to the subject matter or 
performance of this contract and in the event of litigation against the Government 
on account of any claim of infringement arising out of the performance of this 
contract or the use of any article or material supplied thereunder, as and for the 
purposes supplied, the Government shall so advise the Contractor and the Con- 
tractor shall at the request and at the expense of the Government furnish to the 
Government all information in the possession of the Contractor applicable to 
the defense thereof: Provided, That such information shall be furnished at 
contractor’s expense in all cases in which the contractor has agreed to indemnify 
Government. 

22. AUTHORIZATION AND CONSENT. 

For the purpose set forth in Section 6 of the Royalty Adjustment Act, 1942 
(Public No. 768, 77th Cong.; 35 U. 8. C. 94), insofar as said Section 6 refers to 
the Act of 25 June 1910, as amended (35 U. 8. C. 68), and for no other purpose 
whatsoever, the authorization and consent of the Government shall, without 
prejudice to its rights of indemnification, if any, be deemed to have been, and is 
hereby given for all use of manufacture, by the contractor, its subcontractors and 
vendors, in the performance of this contract or any portion thereof or amendment 
thereto or of any subcontract hereunder (1) of any patented invention embodied 
in the structure or composition of any article the delivery of which is accepted 
by the Government under this contract and (2) of any patented invention utilized 
in machinery, tools or methods the use of which necessarily results from com- 
pliance by the Contractor or the using subeontractor with (i) specifications or 
written provisions now or hereafter forming a part of this contract or (ii)specific 
written instructions given by the Government for the purpose of directing the 
manner of such performance. 

23. Parent Ricuts. 

(a) Where used in this article, and not elsewhere in this contract, the expression 
“Subject Invention” means each invention, improvement and discovery (whether 
or not patentable) conceived or first actus ily reduced to practice (1) in the 
performance of the research, development:l, or experimental work called for 
under this contract, or (2) in the performance of any research, developmental or 
experimental work relating to the subject matter hereof which was done upon 
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the understanding that a contract for the research, developmental, or experimental 
work called for herein would be awarded; and the expression ‘Technical Personnel”’ 
means each person employed by or working under Contract with Contractor 
who, by reason of the nature of his duties in connection with the performance 
of this contract would reasonably be expected to make inventions. 

(b) Contractor agrees to and does hereby grant to the Government an ir- 
revocable, nonexclusive, nontransferable, and royalty-free license to practice, and 
cause to be practiced for the Government throughout the world, each Subject 
Invention in the manufacture, use, and disposition according to law of any article 
or material, and the use of any method: Provided, however, (1) That as respects 
any Subject Invention made by Technical Personnel employed by or under con- 
tract with the Contractor prior to the date of this contract whom Contractor has 
in good faith endeavored to bring under agreement to pass, or to give Contractor 
the right to pass, to the Government the rights herein provided, and as respects 
any Subject Invention made by other than Technical Personnel, and as respects the 
practice of any Subject Invention in foreign countries, the said license and other 
rights hereinafter provided shall be to the extent of Contractor’s right to grant the 
same without incurring any obligation to pay royalty or other compensation to 
others on account of said grant; (2) that nothing contained in this paragraph shall 
be deemed any license under any inventions other than a Subject Invention; 
and (3) that the license granted by this article shall not convey any right to the 
Government to manufacture, have manufactured or use Subject Inventions for the 
purpose of providing services or supplies to the public in competition with Con- 
tractor in Contractor’s established fields of activity. 

(c) Contractor agrees (1) to deliver to the Contracting Officer or his designee, 
promptly and in any event prior to final settlement, a complete written disclosure 
of each Subject Invention which reasonably appears to be patentable and, as to 
each such invention, to exert its best efforts to effect such delivery not later than 
six months after first publication, public use or sale; (2) to designate, at the time 
of such delivery, whether or not said invention has been or will be claimed in a 
patent application and, unless it thereafter notifies the Government to the con- 
trary not later than eight months after first publication, public use or sale, to file 
or cause to be filed in due form and time a United States patent application 
covering each such invention affirmatively so designated; (3) to furnish promptly 
to the Contracting Officer or his designee an irrevocable power to inspect and make 
copies of all matters of record in the United States Patent Office in each patent. 
application (including any proceeding arising thereunder) filed by or on behalf of 
the Contractor covering any Subject Invention; (4) to the extent of Contractor’s 
right. to do so to deliver to the Contracting Officer or his designee, duly executed, 
such instruments of assignment, application papers and rightful oaths, prepared 
by the Government, as are necessary to vest in the Government the sole and 
exclusive ownership in, and the right to apply for and prosecute patent applications 
covering each Subject Invention which Gandeenher does not affirmatively desig- 
nate as aforesaid or, having designated as aforesaid, thereafter notifies the Gov- 
ernment to the contrary (subject, however, to the reservation of a nonexclusive 
and royalty-free license thereunder to Contractor which license shall be assignable 
to the successor of that part of Contractor’s business to which it pertains); (5) in 
the event Contractor elects not to continue prosecution of any such application 
filed by the Contractor the Contractor shall so notify the Contracting Officer or 
his designee and to the extent of Contractor’s right to do so deliver to him or such 
designee a duly executed assignment to the Government of the entire rights to the 
application and any and all inventions covered therein (subject to a reservation as 
specified in (4) above), not less than sixty days before expiration of the response 
period, to enable the Government to continue prosecution of the application; and 
(6) to deliver to the Contracting Officer or his designee, duly executed, instru- 
ments or license fully confirmatory of any license rights herein agreed to be granted 
to the Government. 

(d) Contractor agrees to and does hereby grant to the Government, to the full 
extent of Contractor’s right to do so without payment of compensation to others, 
the right to reproduce, use and disclose for governmental purposes (including the 
right to give to foreign governments as national interest may demand) all or any 
part of the reports, drawings, blueprints, data, and technical information specified 
to be delivered by Contractor to the Government under this contract: Provided, 
however, That nothing contained in this sentence shall be deemed to grant a license 
under any patent now or hereafter issued or imply any right to reproduce anything 
else called for by this contract. 

(e) Until the Contractor has delivered to the Government the disclosure and 
designation required by clauses (c) (1) and (ce) (2) of this article and the informa- 
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tion as to any subcontractor required by subparagraph (f) (2) of this article, there 
shall be withheld from the contract price 10 percent of such price, or $5,000, 
whichever is smaller: Provided, however, That nothing in this sentence shall be 
construed as limiting to the amount so withheld the liability of the Contractor for 
default in delivering such disclosure. The provision of this subparagraph (e) 
shall not be construed as requiring Contractor to withhold any monies from a 
subcontractor to enforce compliance with the patent provision of a subcontract. 

(f) (1) Contractor shall exert reasonable efforts to negotiate for the inclusion 
in any subcontract hereunder, which involves either research or development 
(including engineering which amounts to either research or development) beyond 
that normally incident to the performance of a supply contract for the class of 
item involved, of this patent rights article or one not less favorable to the Gov- 
ernment than this article. In the event of refusal by a subcontractor to accept 
such a patent rights article, contractor shall procure the approval, in writing, of 
the contracting officer or his designee before proceeding with the subcontract, 
and shall cooperate with the Government in the negotiation with each sub- 
contractor of a mutually acceptable patent rights article: Provided, however, 
That contractor shall in any event require the subcontractor to grant to the 
Government patent rights under Subject Inventions of no less scope and of no 
less favorable conditions than those granted to contractor by such subcontractor 
as @ part of such subcontracting transaction, except that in no case shall the 
rights granted to the Government by the subcontractor be required to exceed 
those above agreed to be granted to the Government by the Contractor. 

(2) Contractor agrees to notify the contracting officer or his designee, in writ- 
ing, of any subcontract containing a patent-rights article, to furnish the contract- 
ing officer or his designee a copy thereof, and promptly to notify the contracting 
officer or his designee when such subcontract is completed. It is understood that 
with respect to this article the Government is a third-party beneficiary of such 
subcontract as between the prime contractor and a subcontractor or as between 
any subcontractor and its subcontractor, and that contractor hereby assigns to 
the Government all the rights that Contractor would have to enforce paragraph 
(c) of this article. The term ‘‘contractor’’ as used in this article shall include the 
term ‘subcontractor’? with respect to contracts between subcontractor and its 
subcontractor; and all subcontractors shall be directly responsible to the Govern- 
ment for the purposes of this article, regardless of the degree of remoteness. Con- 
tractor shall not be obligated to enforce the agreements of any subcontractor 
hereunder with respect to the patent-rights article in the subcontract. 

(3) When contractor shall show that it has been delayed in the performance 
of the contract due to efforts to obtain reasonable terms a qualified subcontractor 
for any particular part, item or function for which contractor itself either does 
not have available facilities or available qualified personnel and that such delay 
arose from refusals of any subcontractor or proposed subcontractor to include 
the Patent Rights Article, Article 22, as required by subparagraph (f) (1) thereof, 
contractor’s delivery dates shall be extended by a period of time equal to the 
duration of such delay. In the event contractor, after the exercise of its best 
efforts, is unable to obtain on reasonable terms a qualified subcontractor for a 
particular part, item or function necessary in the performance of the contract for 
which contractor itself either does not have available facilities or available quali- 
fied personnel, who is willing to include the Patent Rights Article, Article 22 
herein, contractor may submit to the contracting officer a request in writing for 
waiver or modification of the requirement for inclusion of such article in the sub- 
contract. If, within thirty (30) days after the date of receipt of such request for 
waiver of said requirement, the Contracting Officer shall fail to grant such request 
for waiver, Contractor may immediately terminate the contract by written notice 
to the Contracting Officer, provided that in the request for such waiver Contractor 
shall bring this right of termination to the attention of the Contracting Officer, 
and such termination shall be considered to be a termination for the convenience 
of the Government under Article 18 of this contract. 

(g) In addition to the rights granted to the Government in the foregoing 
paratraphs of this Article, in view of the consideration therefor, Contractor 
hereby gives the Government the right under patents now or hereafter issued, 
under which Contractor now has or prior to final settlement of the contract may 
acquire the right to grant licenses, but only to the extent Contractor may grant 
such license without becoming liable to pay compensation to others because of 
such grant, to reproduce or to have reproduced articles or materials substantially 
the same as those delivered to the Government hereunder, and to practice or 
cause to be practiced processes developed in the performance of this contract, 
including any modifications or improvements thereof, and to use in their entirety 
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and dispose of in accordance with law articles or materials so reproduced. The 
acceptance or exercise by the Government of said right shall not estop the Govern- 
ment at any time to contest the enforceability, validity or scope of, or title to, 
any patent under which said right is granted by this subparagraph. This sub- 
paragraph (g) shall not be required to be included in any subcontracts under the 
provisions of subparagraph (f) hereof. 

24. ForeiGn Ricuts. 

Contractor agrees, in addition to the terms and conditions set forth hereinabove, 
(i) to grant to the Government title to the foreign rights in each subject invention, 
(ii) not to publish or cause to be published a disclosure of such invention until 
permission shall have first been obtained from contracting officer or his designee 
and (iii) to deliver to the contracting officer or his designee, duly executed, such 
instrument of assignment, application papers and rightful oaths, prepared by the 
Government, as the contracting officer or his designee deems necessary to vest in 
the Government the sole and exclusive ownership in and the right to apply for and 
— patent applications but limited to countries other than the United 

tates of America, covering each Subject Invention. 

25. COPYRIGHTS. 

(a) The Contractor for itself, its agents, and employees warrants that no 
rights at common law shall be asserted and that no claim to copyright by statute 
shall be established in any cop rightable material first produced or composed in 
the performance of this contract. This warranty shall enure to the benefit of the 
Government, its officers, agents, employees and contractors. 

(b) Insofar as Contractor has or shall hereefter acquire the right to do so, 
without payment of compensation to others, Contractor hereby agrees to grant 
and does hereby grant to the Government, and to its officers, agents, servants, 
and employees when acting within the scope of their official capacities, a rovalty- 
free nonexclusive right and license to reproduce and publish, have reproduced 
and published for it, use and dispose of in anv manner all copyrightable material 
fother than that specified in paragraph (a)] furnished in the performance of 
this contract and whether or not such material is printed or reprinted from 
plates, type, or other reproducibles furnished by the Contractor. 

(c) The Contractor agrees, for itself, its agents and employees, to hold and 
save the Government, and its officers, agents, servants, and emplovees, when 
acting within the scope of their official capacities, harmless from any civil liability, 
including costs and expenses, for any invasion of the right of privacy arising out 
of the reproduction, publication, use, or disposition of any material used or fur- 
nished in the performance of this contract. 

(d) The Contractor shall diligently and promptly report to the Contracting 
Officer in reasonable written detail the identity and apparent applicability of each 
adversely held domestic copyright pertinent to this contract which has heretofore 
or shall hereafter come to the attention of the Contractor’s legal representatives 
or executive agents in its ordinary course of business. 


ALTERATIONS 


Condition I hereof is changed to read as follows: 

1. VeNDoR’s INVOICE. 

(a) Ninety percent (90 percent) of the contract price shall be paid by the 
Government as it accrues, in monthly installments based upon the percentage of 
the completion of the work as determined from estimates submitted to and 
approved by the Contracting Officer and upon the submission of properly certified 
invoices or vouchers in quadruplicate to Fiscal Officer, Washington Quarter- 
master Depot, Alexandria, Virginia, and containing the following certificate: 

“T hereby certify that the above bill is correct and just; That payment therefor 
has not been received; That all statutory requirements as to American production 
and labor standards and all conditions of purchase applicable to the transaction 
have been complied with; And that state or local sales taxes are not included in 
the amount billed. 


Firm 


Final payment upon the completion of the work and its final acceptance shall 
be made in accordance with section (b) of this Condition. 

(b) Upon completion of the work and its final acceptance in writing by the 
Contracting Officer, the Government shall pay to the Contractor the unpaid 


(Sign original only) 
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balance of the contract price, less any sums that may be necessary to settle any 
unsettled claims in connection with this contract and any reduction in price by 
mutual agreement. The Contracting Officer shall accept the completed work with 
reasonable promptness. 

(c) The Contracting Officer shall at all times have the right to reject any work 
not completed in conformity with the terms of the contract. 

Condition 15 (e) hereof is deleted, 

Mr. Hess. Nothing further? 

(No response. ) 

Mr. Hess. If there is nothing further, the committee will stand —— 

Mr. Courtney. Mr. Chairman, subject to the addition of the 
specification which are to be furnished by Mr. Copeland and the 
author of the specification which are a part of the contract, Mr. 
Chairman. The next open date is July 14. 

Mr. Hess. July 14. 

Mr. Héserr. That is Bastille Day. 

That is all right. [Laughter.] 

Mr. Hess. We will set it down, then, for July 14 at 10 o’cloek in 
the morning. We will arrange to have the Quartermaster Corps 
representatives here, and a representative of the General Accounting 
Office. 

Mr. Frysercer. Are the witnesses excused? 

Mr. Courtney. The witnesses, then, will be excused, Mr. Fry- 
berger and Mr. Copeland. 

Mr. Hess. Are there other witnesses subpenaed? 

Mr. Courtney. I think there are no other witnesses today, Mr. 
Chairman. 

Mr. Frypercer. I understand the witnesses are excused for the 
July 14 meeting? 

Mr. Courtney. Oh, yes. 

Mr. Hess. Oh, ves, definitely. 

Excuse me just one minute. 

Mr. Courtney. Mr. Chairman and Mr. Adair. 

Let the record show that the chairman and Mr. Adair here are 
present, who was a witness at our hearing on this subject on June 30, 
1954, has read the record and is now prepared to swear that the 
testimony he gave on that subject and as recorded in the transcript 
which he has read is the truth, the whole truth, and nothing but the 
truth. Mr. Chairman, if you will administer the oath. 

Mr. Hess. Mr. Adair, will you raise your hand? 

Do you solemnly swear the testimony you gave before this com- 
mittee on June 30, 1954, a copy of which you have read, is the truth, 
the whole truth, and nothing but the truth? 

Mr. Apair. All right. 

Mr. Hess. That ends it. 

Mr. Courtney. Let the record show there were present two mem- 
bers of the subcommittee designated to sit, Mr. Hess and Mr. Hébert. 
(Whereupon, at 12:05 p. m., the subcommittee adjourned.) 
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WEDNESDAY, JULY 21, 1954 


House or REPRESENTATIVES, 
CoMMITTEE ON ARMED SERVICES, 
SUBCOMMITTEE ON Derense ACTIVITIES, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. William E. Hess, chair- 
man of the subcommittee, presiding. 

Mr. Hess. The committee will come to order. This is a continua- 
tion of the hearings on the Keco Industries, United States Thermo, et al. 

Mr. Courtney, I believe we have the Quartermaster Corps repre- 
sentatives here this morning? 

Mr. Courtney. Mr. Chairman, we do. When we recessed on 
the last hearing it was agreed that the subject of the specifications 
and also the patent restraints if any on the engine in question would 
be discussed at this meeting, and for that purpose Mr. Burnett of 
the Quartermaster Corps Counsel’s Office, who has appeared before, 
has assembled the basic information. He has a short statement which 
I believe will serve to focus attention on the issues this morning. 

Mr. Burnett. 

Mr. Hess. All right, Mr. Burnett, we will be glad to hear from you. 


TESTIMONY OF EDMUND C. BURNETT—Resumed 


Mr. Burnett. I am Edmund C. Burnett, Chief of the Congres- 
sional Inquiry Branch in the General Ccunsel’s Office of the Quai ter- 
master Corps. At the last meeting of the committee in connection 
with this subject, it was indicated that you would like further informa- 
tion concerning the inclusiop in Army specifications for the -ton and 
4,-ton refrigerating units of a requirement for a starter-generator pat- 
ented by U. S. Thermo Control Co. of Minneapolis, Minn., and an 
engine currently produced only by D. W. Onan & Sons, Inc., also of 
Minneapolis. It is my purpose to give you in general outline a picture 
of the development of the specifications. 

Following my statement, Mr. Junius W. Millard, Research Director, 
Mechanical Engineering Division, QM R. & D. Command, Natick, 
Mass., and Mr. Welsh C. Whittelsey, Chief of the Refrigeration Equip- 
ment Branch, that division, will provide a somewhat more technical 
discussion of the specifications. 

Mr. Millard has been the head of the Mechanical Engineering Activ- 
ity since November 1946. Mr. Whittlesey has been with the Quart- 
ermaster Corps and in his present capacity since January 1954. 

The specifications for these refrigerating units have been under de- 
velopment for a period of over 10 years. From a search of available 
records and discussions with various persons who at one time or another 
have had some connection with the developmental program, it appears 
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that the Thermo starter-generator was first recommended for Quarter- 
master Corps use as early as 1944 by the then head of the QMC re- 
frigeration development activity. 

At the same time consideration was being given to the Onan engine 
and its development for military use. Studies of various starters and 
starter-generators were made, As a consequence of this work it was 
concluded that the Thermo starter-generator and the Onan engine were 
the best available combination from the point of view of military re- 
quirements, 

Accordingly, the requirement for the Thermo starter-generator and 
the Onan engine appeared in Quartermaster specifications in 1945. 
The starter-generator and engine thus specified are presumably basic- 
ally the same items we are presently discussing. 

Jecause of certain wartime production restrictions, followed by the 
end of the war, and in turn by a decrease in requirements, it is indi- 
cated that these particular specifications were never used in procure- 
ment of refrigerating units. Specification as well as developmental 
activity on these units seems largely to have been dormant then until 
about 1949, 

In 1949 it became apparent that procurement would have to be re- 
sumed and of course specification activity brought up to date. You 
will recall from earlier testimony that in July of 1949 the Quarter- 
master Corps executed with the U.S. Thermo Control Co., the R. and 
D. contract pursuant to which the Government primarily claims it 
obtained reproduction rights to the Thermo starter-generator. 

Specifications were evolved during the period 1950-53 which ulti- 
mately provided for the Thermo starter-generator and the Onan-type 
engine in the -ton refrigerating unit but not in the 4-ton refrigerating 
unit. The %-ton unit is a more nearly commercial-type unit used on 
semitrailers whereas by contrast the \s-ton unit is a military item used 
with the Army’s smaller portable field refrigerators. 

Mr. Millard will point out for you the basic reasons for use of the 
Thermo starter-generator and the Onan-type engine in the 4-ton unit. 

That, Mr. Chairman, is a rather brief picture of the development of 
the specifications under consideration. Before concluding my state- 
ment, I would like to point out to the subcommittee one basic con- 
sideration which we discussed briefly at the first hearing on this sub- 
ject. I think that frequently it is assumed that if a specification calls 
for a particular item or a component manufactured only by a particular 
concern, there is something illegal about the specification. 

The term “restrictive” is frequently used in this sense. If I am 
correct in my understanding of procurement law, if a Government 
agency has a requirement—and I underscored the word ‘“require- 
ment’’—for a particular item or component, even though it be pro- 
prietary or there be but one source, there is nothing either illegal or 
improper about providing for that item or component in the specifica- 
tion. 

We do believe, Mr. Chairman, that the Army has a bona fide require- 
ment in the s-ton unit for the Thermo starter-generator and the Onan- 
type engine. 

We hope that the following discussions will adequately demonstrate 
that fact to you. 

In this connection I also would like to reiterate that the provision 
for the Thermo starter-generator was made with the belief that the 
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Government is authorized to have it reproduced by its contractors 
and with the knowledge that the Onan-type engine is not patented 
and can be manufactured by any concern, 

That completes my rather sketchy picture of the specifications, 
Mr. Chairman. We have Mr. Millard prepared to give a very brief 
statement also as to the basic reasons for the specific ations of the 
Thermo starter generator and the unit engine in the -ton unit. 

Mr. Courtney. I think we thrashed out for the record, Mr. Burnett, 
the distinction between restrictive specifications and limitation of 
source. 

Mr. Burnerr. Yes, sir; I think we did. 

Mr. Courtney. So we are not impaled on terms at the moment. 

Mr. Burnerr. Right, sir. 

Mr. Courtney. I am sure we have an understanding correctly on 
that subject. 

Mr. Héperr. Mr. Chairman, for the benefit of the record I do not 
think any member of the committee at any time indicated anything 
illegal about restrictive specification. 

Mr. Burnert. No, sir. 

Mr. Héperr. It might be perfectly legal, but a bad practice. Just 
because something is legal or illegal does not make it good or bad. 

Mr. Burnerr. No, sir. | agree with you on that, Mr. Hébert. 

Mr. Hésert. So we do not want to labor on the suggestion that the 
committee at any time has said what the Quartermaster has done in 
these restrictive specifications is illegal. 

Mr. Burnerr. No, sir. 

Mr. Hféserr. We do question the practice. 

Mr. Burner. The practice; yes. I recognize that fully, and I did 
not mean to infer that the committee had so suggested. But I do 
know from my experience in procurement the word restrictive, as Mr. 
Courtney has mentioned, sometimes has carried connotations with it. 

Mr. Héserr. I think your observation is perfectly valid and 
legitimate. 

Mr. Burnett. Yes. 

Mr. Héserr. But I wanted to clarify that. 

Mr. Burnerr. We hope we can show you the practice here was a 
good one and in the Government’s ultimate interest, sir. 

Mr. Hess. Any questions? 

(No response. ) 

Mr. Hess. All right, Mr. Courtney. 

Mr. Courtney. Mr. Millard, then, I think, Mr. Burnett. He has 
a prepared statement. Does the committee have that? 

Mr. Hess. Yes, we have one. 

Mr. Courtney. You just sit right there in the chair facing the 
committee, Mr. Millard, please. 

Mr. Millard, you have a prepared statement? You are Junius 
W. Millard, research director, Mechanical Engineering Division, 
Quartermaster Research and Development Command, at Natick, 
Mass.? 

Mr. Miuiarp. | am. 

Mr. Courtney. You know the subject of this inquiry. Will you 
please direct your attention to the specific question at issue on 
specifications in this case. 

Mr. Yes, sir. 


51356—54——_6 


78 PROCUREMENT OF REFRIGERATION UNITS 


STATEMENT OF JUNIUS W. MILLARD, RESEARCH DIRECTOR, 
MECHANICAL ENGINEERING DIVISION, QUARTERMASTER RE- 
SEARCH AND DEVELOPMENT COMMAND, NATICK, MASS. 


Mr. Mittarp. The Army is constantly seeking to supply the troops 
with increasing quantities of fresh and/or frozen foods. Efficient and 
reliable refrigeration equipment plays a vital role in the accomplish- 
ment of this objective. The one-third-ton refrigerating unit is the 
unit used with one of our smallest portable field refrigerators. Its 
assembly is effected manually. Therefore weight and size are of 
paramount importance. In fact, our whole basic developmental 
objective has been to make all field refrigerating units smaller, more 
compact, lighter, and at the same time with the ruggedness, reliability, 
and simplicity desired in a military mechanical item. We are trying 
to provide equipment which can be used as close as possible to the 
front lines and can be readily manhandled. Also in order to conserve 
manpower we are trying to provide equipment that is automatically 
operated and easily maintained. 

The one-third-ton specification requires that the whole refrigerating 
unit weigh not over 650 pounds and that its casing be not more than 
16% inches in depth. 

There are other limiting dimensions but the weight and dimension 
mentioned are the most important to the matter under discussion. 

Frankly, the 650-pound weight limit and the dimension of 16% 
inches were provided simply because the most satisfactory item avail- 
able permits these characteristics. As a matter of fact, we are con- 
stanily endeavoring to develop an even smaller, lighter, and more 
compact unit. This is a continuing process. 

As has been indicated, the specification does call for a Thermo 
starter-generator and an engine of the type and size made by Onan. 
I should like to explain why we have specified a starter-generator as 
contrasted with providing for a starter and a separate generator 
which admittedly is a more nearly commercial application. Investi- 
gation disclosed that the use of a commercial starter and a separate 
generator made the item more complex rather than simple, increased 
rather than decreased maintenance, and required more weight and 
space. 

The Thermo starter-generator saves weight and space over any 
other known type of starter-generator. It accomplishes this savings 
through utilizing the generator rotor as a flywheel and fan for the 
engine. In addition the Thermo starter-generator provides a posi- 
tive starting action and has a capacity which experience has shown 
will keep the batteries adequately charged under adverse operating 
conditions. 

With respect to the requirement for the Onan type engine, it is 
pointed out that this engine weighs appreximately 95 pounds exclu- 
sive of the starter-generator and with the Thermo starter-generator 
provides the most compact as well es the lightest combination of 
which we are aware without sacrificing anything by way of rugged- 
ness, Cependability or efficiency of operation. Insofer es is known 
enly this combination will fit within the 16-inch-depth dimensien 
1 mentioned earlier. 

The subcommittee may rest assured that we have specified what we 
consider to be the best starter-generator combination from a military 


PROCUREMENT OF REFRIGERATION UNITS 79 


viewpoint but that at the same time we are constantly looking for 
additional items which will equally well or better satisfy military 
requirements. 

n view of the testimony which I understand Mr. Copeland of the 
Onan concern gave at your hearing on July 8, to the effect that Onan 
had a commercial starter-generator which would equally well satisf 
the Government’s needs for a starter-generator, I would like to tak 
Mr. Welsh C. Whittlesey, who is the chief of the refrigeration branch 
of my division to point out for the subcommittee the areas in which the 
Onan starter-generator as apparently presently designed fails to 
satisfy the Government’s requirements for the one-third-ton refrigerat- 
ing units. 

Mr. Hess. Mr. Millard, I would like to ask you a couple of questions 
here now. 

I notice you say in your prepared statement, in the second para- 
graph, rather the third paragraph on the first page, with reference to 
the one-third-ton specification, that the whole refrigerating unit shall 
not be over 650 pounds. How did you arrive at that 650 pounds? 

Mr. MiLuarp. Because we were able to get them at that weight. 

Mr. Hess. That was this combination? 

Mr. Yes. 

Mr. Hess. Of the Onan engine and this starter-generator? 

Mr. Yes. 

Mr. Hess. So the specification was drawn for that combination of 
engine and starter-generator? 

Mr. Yes. 

Mr. Huss. And also, going further: and the dimension of 16% inches 
was provided simply because the most satisfactory item available 
permits these characteristics? 

Mr. Mittarp. Yes. 

Mr. Hess. Now there again that 16% inches was the exact measure- 
ment of this particular combination. 

Mr. Mittarp. With that combination, yes. 

Mr. Hess. Yes. So there was no other one on the market of that 
type? 

Mr. Mituarp. That is right; yes, sir. 

Mr. Burnett. Mr. Hess, may I clarify one thing there? 

Mr. Hess. Yes. 

Mr. Burnett. With respect to the dimensions we are talking about. 
We are really talking about the overall weight. It is not the starter- 
generator, but the overall refrigerating unit. 

Mr. Hess. I understand. 

Mr. Burnett. And the dimension refers to a dimension of the 
refrigerating unit. 

Mr. Hess. The refrigerating unit, the engine starter, and gener- 
ator—the complete combination? 

Mr. Burnett. Yes. 

Mr. Mrutarp. Yes. 

Mr. Hess. But had you substituted another engine or another 
starter and a generator, the weight would have been in excess of 650 
pounds? 

Mr. Mittarp. That is correct; ves. 

Mr. Hess. So with this entire combination of the refrigeration 
unit, the motor, and the generator, it was 650 pounds? 

Mr. Miutarp. Yes. 
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Mr. Hess. Using the Onan engine, the starter and generator? 

Mr. Mintarp. That is right. 

Mr. Hess. The Onan engine and the Thermo starter generator? 

Mr. Mituarp. Yes. 

Mr. Hess. All right. 

Mr. Héperr. May I ask one question here? 

Mr. Yes. 

Mr. Héserr. In other words, you decided that that part or that 
unit of the complete operating mechanism, involving the Thermo 
starter—you decided the Thermo starter was the best suited in the 
Government interest; that is correct, isn’t it? 

Mr. Mituarp. Yes; definitely. 

Mr. Hféperr. And then you wrote your specifications around the 
Thermo starter? 

Mr. Mititarp. Well, using it; ves. 

Mr. Héperr. You had the model and you wrote the specifications 
to that model? 

Mr. Minuarp. Yes. 

Mr. Hess. And you knew at that time there was a patent on it, 
or a patent pending at least? 

Mr. Mittarp. Yes, but we did have reproduction rights at that 
time. 

Mr. Huss. You thought you did. 

Mr. Héserr. That is what I was going to say. You thought you 
had reproduction rights. 

Mr. Miuuarp. Yes, sir. 

Mr. Burnett. Yes, sir. 

Mr. Hess. Any questions? 

Mr. Courtney. Mr. Whittlesey, then, please. 

Mr. Huss. Wait a minute. Are there any questions? 

Mr. Nelson? Mr. Bates? 

(No response. ) 

Mr. Huss. All right, next witness. 

Mr. Courrney. Mr. Millard, would you mind staying right up 
here alongside Mr. Whittlesey so if there are any questions that relate 
to your field——— 

Mr. Burnetrr. Mr. Chairman, we are going to try to give you a 
sittle graphic understanding of some of the technical things we have said. 

Mr. Courtnnyy. Mr. Whittlesey, you have a short statement, do 
you? 

Mr. Wurrruesry. [ do not have a prepared one, sir. 

Mr. Courtrnery. You are Mr.— 

Mr. Wuirriesey. I am Mr. W. C. Whittlesey. I am the Chier of 
the Refrigeration Equipment Branch of the Quartermaster R. and D. 
Command. 


STATEMENT OF W. C. WHITTLESEY, CHIEF OF THE REFRIGERATION 
EQUIPMENT BRANCH, QUARTERMASTER R. AND D. COMMAND 


Mr. Courtney. You have heard the statement of Mr. Millard. 
The issue this morning or the subject for discussion is this particular 
specification to which Mr. Millard has just made reference as against 
the suggestion or the implication from previous testimony that a 
commercial-type unit readily available in the market, with a slightly 
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different location for starter generator and possibly a different starter 
generator—— 

Mr. Wuirttessy. Yes, sir. 

Mr. Courtnry. Might be substituted or ought to be considered as 
a substitute for the patented item? 


Mr. Wuirt.esry. Yes, sir; I am very familiar with the problem, 


sir. 
Mr. Courtnry. Very well, direct your attention to that so the 
. committee may understand. 
Mr. Wuirtuesry. In the first place, I would like to show these two 
differences. 
Now, this is essentially a unit that was available at the first part of 
, the Second World War. In other words, that is the unit that was 


used with a refrigerator box of approximately 125-cubic-foot capacity. 
Mr. Courtnry. Now mark that exhibit 1, for the record Mr. 
Chairman. I have marked it. 


(The photograph referred to was marked “Exhibit 1.’’) 
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Mr. Wuirtiesry. You will notice that is a very complicated and 
involved equipment arrangement. Notice, particularly, the number 
of belts that it takes to drive it, the extra shafts in there, the size and 
complexity of the various components. That is essentially what the 
Quartermaster started with. It weighed approximately 2,500 pounds. 

It was very hard to handle and often by the time it got to the 
location where it was intended to be used it was damaged in handling 
one way or another. 

This is the unit today, the 650-pound unit. 

Mr. Courtney. That will be marked “Exhibit 2,’’ Mr. Chairman. 

(The photograph referred to was marked “Exhibit 2.’’) 

Mr. Wuirt.esry. That is a unit delivered by Thermo Control, 
incidentally. 

Mr. Courtney. So we may understand, these units are used then, 
and intended for primarily mobile storage units? 

Mr. Wuirtiesry. Yes 

Mr. Burnerr. No. 

Mr. Wuirr.tesry. These are portable, not mobile. 

Mr. Courtney. Portable? 

Mr. Wuirr.essy. As opposed to mobile. 

Mr. Courtney. That is right. And the purpose of them is to 
carry foods in storage in forward areas, 

Mr. Wurrriesey. To keep foods in forward locations. 

Mr. Courtney. Forward locations? 

Mr. Wuirriessy. Fresh and frozen foods. 

Mr. Courtney. They are made to operate independently of any 
power sources, is that correct? ‘ 

i Wuirr.esey. It carries its own power source within the unit, 
itself. 

o Mr. Courtnny. When you speak of man-handling, you mean by 

I’s? 

Mr. Wuirrirsny. Handled by people—GI’s. 

Mr. Bares. ‘ir. Chairman did you move from this first one directly 
to the Onan? 

Mr. Wuirttesey. No, sir. This is a culmination of the research 
work and the development work that was done at the laboratories and 
in connection with development contracts with industry. 

Mr. Bares. Have vou seen the one that the C. B.’s had? 

Mr. Wuirruesey. I imagine that was the Marine unit. I am 
familiar with the Marine unit. I am not familiar with the one the 
Seabees used, unless that was the one. 

Mr. Bares. Well, I do not know whether the Marines used it or 
not. 

Mr. Wuirriesey. The Marines have a unit—they do not have this 
capacity. They bave a larger unit. 

Mr. Bares. Well, it is certainly a more compact one than you have 
in this first example. 

Mr. Wurrr.esey. Probably similar to our current model. 

Mr. Bares. I would suspect it would be at least 650 pounds. You 
are not familiar with the one that the Navy uses? 

Mr. Wuirt.esey. No, sir; I am not. 

Mr. Bares. You mean even though you are studying this matter 
you have not considered what the other services have? 
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Mr. Wuirrtesry. It hasn’t come to my attention. We coordinate 
with the other services. I am in continuous contact with the people 
in the Bureau of Ships, the Yards and Docks, the Marine Corps, and 
Air Force. 

Mr. Bares. Well, this would be Yards and Docks. 

Mr. Wuirrt.esey. It should be, sir, and they have one that is 
equivalent to our 1-ton unit, which is the larger unit. I do not know 
of the smaller one. It is self-contained and driven by its own engine. 

Mr. Burnerr. Mr. Bates, Mr. Whittlesey has been with this 
activity in the Quartermaster Corps for only about 6 months. Mr, 
Millard might be able to answer your question on that. 

Mr. Miitarp. I am familiar with that, sir. As a matter of fact. 
seeing the Navy boxes installed on Okinawa is what got us really 
started on this narrow unit. The one that the Navy used was sub- 
stantially as Mr. Whittlesey said. It is a 1-ton or 12,000 B. t. u. 
job, about the same configuration as that. It was a square unit, as 
the Army’s was at the same time. They both were substantially 
the same. Since that time, of course, we have developed the 1-ton 
into a narrower, flatter, much lighter unit. 

The weight was about, again, 2,400 to 2,500 pounds, in that Navy 
job as wll as the early Army job. And there—I am using “there” 
in the sense of being BuDock unit, is the same unit substantially, 
being about 1,300 or 1,400 pounds. 

Does that answer your question? 

Mr. Bares. That is all right. 

Mr. Courtney. We are not talking about the same capacity as 
under discussion now. 

Mr. Mitiarp. No, sir. This one we are talking about is a ¥%-ton, 
where the one Mr. Bates is talking about casement is the 1-ton unit. 

Mr. Bares. It doesn’t look any bigger than that first picture, but 
pictures are deceiving. 

Mr. Miuarp. It is substantially the same size. 

Mr. Bates. No; it is a 1-ton. 

Mr. MILiArp. I mean—What I meant was in the same envelope. 

Mr. Courtney. Same dimensions. 

Mr. Bares. Yes. Of course, the second picture is considerably 
smaller than the 1-ton possibly could be. 

Mr. Miuuarp. That is right. 

Mr. Hess. Mr. Courtney, any questions? 

Mr. Courtney. No questions. 

Would you proceed, then? 

Mr. Wuirt.esry. Yes, sir. 

That difference has been made possible because of the consolida- 
tion, shall we say, of the required equipment in fewer and fewer 
major pieces. 

Now, this U. S. Thermo starter-generator that we have under dis- 
cussion is a very good example of what we are trying to do. 

This, incidentally, is a drawing of that second unit. 

Mr. Courtney. That is exhibit 2. 

Mr. Wuirrtesry. This is an arrangement that combines the fly- 
wheel and the cooling fan—this is an air-cooled engine and it requires 
a fan to circulate air over the cylinders—and the starter-generator 
within the approximate weight and space that was formerly required 
for the flywheel on the engine. 
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Mr. Courtney. Alone? 

Mr. Wuirt.esry. Alone. 

So that is the essential value of this item over and above its ability 
to take care of the technical requirements. ; 

Mr. Courtney. What is the saving in weight and space? 

Mr. Wuirtiesry. Well 

Mr. Mitiarp. Turn to your next one. 

Mr. Wuirrt.esey. Just a second, sir. 

Mr. Courtney. Finish your description first. 

Mr. Wuirtiesey. I would like to show. The casing, as Mr. 
Millard testified, was built around this particular piece of equipment. 
This particular component I have reference to, is the Onan engine 
with the U. S. Thermo starter-generator. Because that is the 
limiting dimension of the space requirement. 

The next smaller piece, vou might say, is the compressor, which is 
12% inches. So if we could reduce this further from our 16 to our 
12% we would be able to reduce the overall size of this casing by 
another 4 inches, which would be what we would consider the next 
step if we used this complete design—the next step for further reduc- 
tions in space and weight. 

Mr. Hess. Just a minute, please. 

Let’s take that center design there. 

Mr. Wuirttesry. Yes, sir. 

Mr. Hess. On the left. 

Mr. Wuirttesry. This is looking right at the front of it. 

Mr. Hess. I understand. On the left there. 

Mr. Wuirrttesry. Here? 

Mr. Hess. No, no; in the center design. 

Mr. Courtney. The profile. 

Mr. Hess. In the center picture, on the left of the center picture, 
where you are pointing out, that is the starter-generator. 

Mr. Wnuitttesey. This piece here is the starter-generator. 

Mr. Hess. Is the engine right there? 

Mr. Wurrtuesery. No, right behind it. 

Mr. Hess. Is the compressor behind it? 

Mr. Wuirttesey. This is the compressor. This is the outline of 
the engine and starter-generator. 

Mr. Hess. The motor and the starter-generator are in line? 

Mr. Mituarp. That is correct. 

Mr. Hess. The motor and the starter-generator are in line. 

Mr. Wuitt.esey. Thestarter-generator is on the shaft. This other 
one shows it better, sir. 

This is just the engine with the starter-generator. Now, this is 
taken from an Onan drawing, in which is shown here [indicating] the 
configuration or the limiting dimension of the engine with the U.S. 
Thermo starter-generator, and add the only information we have on 
the Onan engine with their own starter-generator on their own engine. 

Now, it is 14% inches overall across the shaft for the engine with 
the thermo starter-generator, as opposed to 17's, about 17% inches, 
over the whole unit when the engine with Onan starter-generator is 
installed. So it is a difference of 3 inches in that critical dimension. 

Mr. Courtney. What about weight? 

Mr. Hess. Did I understand you to say that the motor and the 
starter-generator is just about 14 inches? 
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Mr. Wuirr.esey. Fourteen and three-quarters, sir. 

Mr. Hess. From one end to the other, sir? 

Mr. Wuirtiesey. Yes, sir. 

Mr. Courtney. Now, that is achieved by using the flywheel for 
a dual purpose. 

Mr. Wuirtvesey. It is really three purposes. 

Mr. Courtney. All right. 

Mr. Wurrriesey. It is a flywheel, a starter-generator, and a fan. 

Mr. Courtney. All right. 

Mr. Wuirr.esey. And that is the essence of the reason that we 
actually want this item. If anyone else can produce a similar item, 
that is, an item that will do the job within this space and weight, 
we would consider it. 

Mr. Courtney. Or less. 

Mr. Wuirtvesey. Or less, of course. 

We would be only too happy to. 

But the big point is that we feel this unit is still too heavy and we 
would like to reduce it further. 

Mr. Hess. Of course, they can’t produce it without infringing on 
a patent. 

Mr. Wuirttesry. Well, the only thing I know, sir—I am an 
engineer and our legal people told us that we had reproduction right 
to that. So we proceeded on that basis. 

Mr. Harpy. Now—Mr. Chairman, 

Mr. Hess. Yes, Mr. Hardy. 

Mr. Harpy. Do I understand, then, that the essential difference 
between using the Thermo starter-generator and the Onan starter- 
generator is about 4 inches in width? 

Mr. Wuirt.esey. Three, sir. 

Mr. Hess. Three. 

Mr. Harpy. Three inches, and about how many pounds in weight? 

Mr. Wurirtiesry. They say 10 pounds. Of course, we have a 
specification for an overall weight. So 10 pounds probably wouldn’t 
be significant. If the contractor, as far as the specifications are con- 
cerned, could produce this item, and a satisfactory item in the other 

components, and come out under 650 pounds, it would be acceptable. 

Now, that 650 has a slight factor of safety in it anyway. In other 
words, we didn’t take the last unit we could produce and say that is it. 
We allowed a little overage on that. In other words, we were trying to 
be reasonable. 

Mr. Harpy. So actually the additional weight is not the critical 
problem. 

Mr. Wuirtiesny. Not the 10 pounds, sir. 

Mr. Harpy. Now, this 3 inches: how much—3 inches can be very 
important at times. 

Mr. Wuirttesty. Well, it is 3 inches in 16%. 

If you will come back to this one for a moment. It means if we 
stick this out here another 3 inches it would roughly come to, say, 
about—well, my guess is there [indicating]. 

Mr. Harpy. ‘Now, does the engine, in that present design, take up 
all of your usable space? 

Mr. Wuirriesry. Well, we have a half inch on each side for clear- 
ance. In other words, we do allow some clearance. You can’t 
put it in tight. You see the overall dimension from the end of the 
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pulley here to the end of the starter-generator runs between 14% and 
15 inches. I measured 4 or 5 of them. And then the inside dimen- 
sions of the casing is 16. Which allows us a half inch on each side for 
normal construction purposes. 

Mr. Harpy. Actually, then, you just got a 1-inch tolerance overall. 

Mr. Wuairt.usey. Well, a half inch really. 

Mr. Harpy. A half inch on each side. 

Mr. Wuittiesey. Yes, sir. 

Mr. Harpy. That is a total of 1 inch. 

Mr. Yes, sir. 

Now, if we came out here, then the entire casing is increased in 
weight by that change. 

The size is increased. The difficulty of handling—these things are 
as hard to handle as a mattress when you get them out there. It is 
hard to get enough people around there to handle them properly. 
Size is an important thing. 

Mr. Harpy. As a matter of fact, as long as we are talking about 
research and development, couldn’t you increase your thickness 
there and reduce your width if necessary? 

Mr. Wuirt.tesey. We would reduce both if we could. But this 
increase to use any alternate equipment I know, would not reduce 
the width. In some cases it would increase the width. 

Mr. Harpy. Now, if you increased your thickness there by 3 
inches, you would increase the capacity of your refrigerating unit, 
too, wouldn’t you? 

Mr. Wuittiesey. No, sir. This will give us the same 

Mr. Harpy. | am talking about your inside cubic net usable space. 
I am not talking about the cooling part. 

Mr. Wuirt.esry. We don’t need the space here [indicating]. 
We could squeeze it down farther. 

In other words, that space we don’t need. This imension here is 
limited by the size of the engine generator that we can get. 

Now, we could do that, but it would be a step backward. In other 
words, we are trying to go the other way. We still don’t feel that 
this is light enough to be, shall we say, an optimum product. 

Mr. Harpy. You are not trying to run in competition with ‘Diet 
Smith” and get a wristwatch out of it. 

Mr. Wuirttesey. No, sir. There are practical limitations. But 
we still think we can reduce it some more. 

Mr. Courtney. Now, the loss of space of which you speak, overall 
dimensional space: What is significant about that in the use of this 
unit? 

Mr. Wuirttesrey. don’t understand. 

Mr. Courtney. What is the significance of the loss in space whereby 
increasing the width for example of this unit by 3 inches——— 

Mr. Wuirtiesry. Well 

Mr. Courtney. Without changing substantially the weight. 

Mr. Wuirttesry. Well, it would change the weight. 

Mr. Courtney. It would change the weight. 

Mr. Wuirtvesey. In other words, it would go up. 

In the second place, it takes more space for transport, for both air 
and sea transport. These things have to be transported to, well, the 
battle area, wherever it happens to be. 

Mr. Courtney. And that is what you are striving against? 
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Mr. Wuirtiesey. We are always trying to cut these things down. 
That is our prime project. 

Mr. Harpy. Look, you are talking about space for transport. If I 
understand, if you used this Onan starter-generator, you would have 
to increase your thickness this way by about 3 inches; is that right? 

Mr. Wuirriesry. Yes, sir. 

Mr. Harpy. Is there any reason why you couldn’t compensate for 
that by cutting down on the dimensions this way? 

Mr. Wurrrtesty. We don’t feel we would be able to compensate. 
That is, let me put it this way 

Mr. Harpy. | am talking about your total transport space that you 
are going to be using. 

Mr. Yes, sir. 

But let me say we would be using the same engine. We think we 
have it now. If this 3 inches is the minimum. We can get this thing 
into the Onan engine. Now, putting on the Onan starter-generator 
doesn’t decrease the length one iota. We would still have this same 
dimension here to worry about, plus the extra 3 inches in width. 

Mr. Harpy. You are using all of the space you have in that unit? 

Mr. Wuirr.esey. Yes, sir. 

Mr. Harpy. Then how about cutting some off the top? 

Mr. WurrrLesry. We are using all that, too. 

That gets into this item here, this evaporator. This is another com- 
ponent of this assembled unit. 

Mr. Harpy. This space at the top here: that is all used for what 
purpose now? 

Mr. Wuirr.tesry. Well, this is called the evaporator. The portior 
of this unit that extends up beyond this basic casing here enters the 
refrigerator box. This is the item that actually cools the product. 

Mr. Harpy. This is the evaporator here, isn’t it? 

Mr. Wuirr.esry. This is the evaporator. We have the condenser 
1ere 

Mr. Harpy. / Il right. 

Mr. Wuirrtesry. Now, this condenser: The top dimension is a 
function of the size of this condenser. If we had made a mistake here, 
and we could squeeze this down a little, we would want to actually 
save the space. 

Mr. Harpy. My point is simply this. You are talking about 
transport space that is taken up. If you broaden it out this way you 
have certainly got more room for your condenser in tbis direction. 

Mr. Wuirrtesry. No, sir, because the condenser is an item that 
must have one face on the outside of the unit. 

Mr. Harpy. Well, I wouldn’t suggest that you change that. 

I understand a little bit about refrigeration generally, having had 
some personal experience with it, Mr. Chairman. It seems to me 
like this business of accenting this inch difference is not quite as 
critical as the engineers make it out to be. I am not an engineer, 
but certainly if they widen it in one direction they ought to be able 
to reduce it in another direction, which would in essence compensate 
insofar as transportation space is concerned. 

Mr. Wuirriesey. May I also say the transport space is not the 
prime consideration. 

Mr. Harpy. Oh, well, we got another one now. Let’s get the 
other one. 


PROCUREMENT OF REFRIGERATION UNITS 89 


Mr. Wuirr.esry. The prime consideration is the original one Mr. 
Millard mentioned, and that is the fact that this item must be man- 
handled to install it. 

Mr. Harpy. Then you are getting back to your weight? 

Mr. Wuirr.esey. Yes, sir. 

Mr. Harpy. The difference in your weight was 10 pounds. I 
thought you testified awhile ago that the 10 pounds didn’t make so 
much difference. 

Mr. Wuirriesny. Well, the 10 pounds is just in this unit. That 
is all we know, is the testimony, sir, or the information that we had 
from your previous hearing. 

Mr. Harpy. But you hadn't taken the trouble to find out about 
that 10 pounds, without the committee’s interest. 

Mr. Wurrriesey. | did all I could, sir, but the information I have 
from Onan people is that their particular starter-generator that they 
offer does not fulfill the requirements of this one. In other words, 
its output, its capacity is less, and I have not been able to substan- 
tiate that statement in the time—— 

Mr. Harpy. You understood previously that their capacity was 
less with the Onan product. 

Mr. Wuirtiesty. The only thing I have is a brochure of Onan’s 
that is the one they distribute to the trade, in which the capacity 
of their generator is about 20 amperes and we require 40 to 50, sir. 

Now, I am assuming that Onan meant when they were talking to 
you that they would design one of that capacity. I don’t see why 
they couldn't. 

Mr. Courtney. You mean the 42 amperes. 

Mr. Wurrriesry. Pardon? 

Mr. Courtney. 42 amperes or 20. 

Mr. Fifty-ampere generator. 

Mr. Courtney. Fifty? 

Mr. Wuirtuesey. If they meant that they would design one, I 
am sure it would be more than 10 pounds in the first place. 

Mr. Harpy. Difference? 

Mr. Wuirt.esey. Yes, sir. 

The thing I assume from all I have been able to get is that 10 
pounds is the difference between their present generator and the one 
of U. S. Thermo, which is roughly, oh, shall we say, 150 percent 
more capacity. 

Mr. Harpy. Mr. Chairman, I don’t want to be misunderstood on 
this thing. I am certainly not arguing for one as against the other, 
but I do hate to see us get ourselves in a position of drawing our 
specifications in such condition that we eliminate competition. 

Mr. Hess. That is exactly what we have done in this case. 

Mr. Harpy. That is what it looks like to me. 

In effect, you have your specifications drawn so there is only one 
manufacturer that can bid on it, or at least one patent owner that 
can supply the item. And that is a bad situation to get outselves into. 

Mr. Courtney. Now, is that all there is—any further questions, 
Mr. Chairman? 

Mr. Hess. I have no further questions, Mr. Courtney. 

Mr. Courtney. Is that el! there is, Mr. Whittlesey, in the differ- 
ence between let’s call it the Onan specification starter-generator and 
motor combined and the so-called thermo unit and the Onan engine 
combined? 
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Is there anything other than that? 

Mr. Wuirtiesty. Well, outside of capacity, there is this thing of 
standardization. When we are actually talking about money 

Mr. Courtney. Well, let’s pass standardization for the moment. 
Let’s get to this proposition. 

The commercial product, if I would understand your testimony 
correctly, freely purchasable on the commercial market, is the Onan 
engine with the 2C-ampere capacity, correct? 

Mr. Wurrriesey. Correct. 

Mr. Courtney. Your requirement is for a greater ampere capacity? 

Mr. WuirtLesey. Yes, sir. 

Mr. Courtney. Regardless of the type of unit; is that right? 

Mr. Wuirt.esey. Yes, sir. 

Mr. Courtney. In order to do your refrigerating job. 

Mr. Wuitt.esey. Yes, sir. 

Mr. Courtney. So that is a limiting factor, if I understand it. 

Mr. Yes, sir. 

Mr. Courtney. Then you talked about weight and space. 

Mr. Wuirrvesey. Yes, sir. 

Mr. Courtney. And you have said that so far as the engine itself 
and the starter component as one are concerned, the difference of 10 
pounds in weight could be well compensated for by a change in the 
weight of other items in the whole unit? 

Mr. Wurrt.iusxy. It is possible. I don’t know how to do it myself, 
but maybe these other people are able to do it. 
Mr. Courtney. You don’t restrict yourselves to that particular 

iten? 

Mr. No, sir. 

Mr. Courtney. The other factors, then, are the dimensions, 
proportions, the 3-inch increase in depth or width whichever you 
choose to call it. 

Mr. Wurrt.essy. I would like to emphasize that every time you 
increase the size of this casing you have to increase the weight of the 
easing structure which adds to the total weight. 

Mr. Harpy. If you increase it in one direction, and reduce it in 
another, the net effect ought to be the same. 

Mr. Wuirt.zsxy. I don’t know how to reduce it, sir. If I could, 
I would do it. 

Mr. Harpy. If you make some adjustment in one direction you 
certainly ought to be able to compensate for it in another. 

Mr. Wurrrtessy. Sir, I don’t know how to do it in this unit. If I 
did, | am sure I would do it. 

Mr. Hfépzrr. Let me ask you a question right there. Did you 
ever ask the Onan people to do it? 

Mr. Wurrt.esry. That is the basis of the research and development 
contract we have had with industry. We have had a few of them. 
We have asked industry to do that through these contracts. This is 
the optimum design we have come up with. 

Mr. Héperr. Have you ever asked Onan? 

Mr. Onan themselves? 

No, sir. They are not unit manufacturers. We are interested in 
this overall unit. They are manufacturers of just one item. 

Mr. Héserr. That is the component that is at issue. 

Mr. Courtney. Mr. Chairman—— 
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Mr. Hess. Of course, it all comes down to this, doesn’t it, that the 
unit shown by the chart that you have before us here is the one that 
you are purchasing today? 

Mr. Wuirriesry. Yes, sir. 

Mr. Hess. Manufactured by Onan, the Onan engine with the 
starter-generator on which Thermo has the patent, and it shall be no 
more than 650 pounds, and the casing no longer than 16% inches. 

Mr. Wuirriesey. No deeper than 16% inches, sir. 

Mr. Hess. No deeper than 16% inches, and those are the specifica- 
tions that are put out for the purchase of this, and there is only one 
company that can really manufacture it without infringing patents. 

Mr. Wuirrt.esty. Well, those are the specifications, sir. 

Mr. Hess. The specifications were drawn for this particular item, 
were they not? 

Mr. Wuirr.esey. They were drawn around that item, right, sir. 

Mr. Hass. All right. 

Mr. Neuson. Mr. Chairman. 

Mr. Hess. Mr. Nelson. 

Mr. Netson. Mr. Chairman, | am new to this hearing, so I hesicate 
to ask any questions. But does it appear in evidence that in this 
particular contract we are considering the Government failed to issue 
an authorization and consent? 

And why they didn’t issue it? 

Mr. Courrney. They have issued it. 

Mr. Newson. Then isn’t the issue here whether or not the Onan Co. 
can refuse to deliver because the order is too small? 

Mr. Courrney. Yes. 

Mr. Netson. Because any infringements of patent are covered by 
the authorization and consent issued by the Government. 

Mr. Courtney. There is a little more to it than that, which the 
Thermo representative will cover. 

Mr. Hess. I think we had better hear from him. 

Mr. Courtney. There is a contract in existence between Onan and 
U.S. Thermo having to do with their production of this particular type 
of item, or rather of an engine which would be designed and suited for 
utilization with their type of starter-generator. That contract is in 
the record. 

Mr. Netson. Then do I correctly understand that the issues here 
are, first, whether or not the Onan can refuse to deliver a Government 
order because it is too small, if the patent rights are covered? 

Mr. Courtney. That is correct. 

Mr. Netson. And secondly, whether or not the contract which 
Onan has with Thermo is a violation of law? 

Mr. Courtney. Restrictive. And finally whether the specifica- 
tions themselves are restrictive in consideration of the total picture. 

Mr. Whittlesey, I would like to ask you a question. There is an 
organization which has bid on some of these contracts known as Reco. 
I don’t remember the full combination. It is Reco. They have an 
engine-starter unit—are you familiar with it? 

Mr. Wuirttesey. No, sir; I am not familiar with Reco. 

Mr. Courtney. Do you know that, Mr. Millard? 

Mr. Mituarp. Yes; I know Reco. 

Mr. Courtney. What is the situation with respect to size and 
weight on it? 
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Mr. Mriuiarp. I am freehanding this, and I don’t know that I can 
answer it definitely. But my understanding was that they were 
bidding on the same specification. 

Mr. Courtney. Well, was their bid considered outside of the price 
factor? Was their bid evaluated in the same or within the same 
specifications as the other bids? 

Mr. couldn’t answer that. 

That is a procurement matter. 

Mr. Courtney. Who can answer that question? 

Mr. Burneit. When did Reco bid, Mr. Courtney? 

Mr. Courtney. Reco bid on this, either this or preceding procure- 
ment. 

Mr. Burnerr. I have heard the name before, but not in connection 
with this particular matter. 

Mr. Courtney. Is there anyone here this morning that can answer 
the question as to the size and weight of the Reco engine and starter- 
generator. 

Mr. Burnett. I doubt very much. 

Mr. Courtney. Anyone who can answer that question from the 
Quartermaster. 

(No response. ) 

Mr. Courtney. Let’s pass it, Mr. Chairman. 

Mr. Burnerr. Mr. Chairman, may I make one comment here? 

Mr. Hess. Mr. Burnett. 

Mr. Burnett. I| think we realize the committee may well wonder 
why we couldn’t go out 3 inches and perhaps accommodate another 
unit. I think the issue frankly is just whether or not we are justified 
in our research and development activity, in trying to go smaller and 
smaller and smaller. 

Mr. Harpy. I don’t think that is the issue of it at all. I think 
you have the question of cube to be concerned as well as the dimensions 
in the individual directions. 

Mr. Burnett. Yes. 

Mr. Harpy. And if the cube could be accommodated, although 
you had to expand 8 inches in one direction. 

Mr. Burnett. Yes. 

Mr. Harpy. By reducing—— 

Mr. Burnetr. Some other place. 

Mr. Harpy. In some other direction, I don’t see why the net effect 
would be any different. 

Mr. Burnerr. On that, Mr. Hardy, let me say that we will inquire 
into that, to be sure that there is not some angle that could be adopted 
there. Because I can assure you 

Mr. Harpy. (Aside.) 

Mr. Burnerr. Mr. Hardy, I can assure you when we go back we 
will see that is thoroughly expiored, that we haven’t left any loop- 
h-les someplace. Because I know from my own personal point of 
view in procurement experience, we in. the Quartermaster Corps don’t 
want to get into the situation where we may have to rely upon a sole 
source. We prefer the broadest possible competition consistent with 
getting our requirements and I will assure you that we will explore 
that possibirity very carefully. 

We feel, at least as of the present time and based upon our present 
knowledge, that we have done the proper thing, in view of the fact that 
we felt we had reproduction rights and still do. 
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I mean, we are wiiling to take it to contest. 

Mar. Courtney. In any event, you have issued to the contractor the 
authorization and consent? 

Mr. Burnett. That is correct. 

Mr. Courtney. And the Government accepts liability for any 
infringement. 

Mr. Burnerr. That is quite correct, sir. Jf it turns out of course 
we are wrong, then we will have very definitely to take other steps. 
But we will explore very carefully the proposition, Mr. Hardy men- 
tioned. 

Mr. Hess. Ali right. 

Mr. Courtney. Mr. Chairman, any further questions of the 
Government witnesses? 

Mr. Huss. No. 

Mr. Courtney. Will vou gentlemen stand aside. 

Mr. Chairman, the U. 8S. Thermo Corp. has been mentioned here 
and discussed in the testimony. 

Mr. Ben Deinard, of Minneapolis, who is an attorney and also a 
director of the company, is here in connection with that company’s 
position, a statement of that company’s position. 

Mr. Chairman, he has prepared, and I would ask to have inter- 
polated in the record, a statement covering some of the items that 
were discussed in reference to his company and as expressing the views 
of that company with respect to them. 

If that is interpolated in the record, I believe Mr. Chairman, with- 
out repeating the subject matter at this time, it will serve for the in- 
formation of the committee. 


STaTEMENT oF U. S. THermMo Conrrou Co. 


To the Honorable William E. Hess, Chairman, Subcommittee on Defense Activities, 
Committee on Armed Services, House of Representatives, Washington, D. C. 


U. 8. Thermo Control Co. is a Minnesota corporation, with its office and plant 
at 44 South 12th Street, Minneapolis, Minn. It was incorporated in 1946 to 
succeed to the business of a partnership of the same name. For brevity, the 
original firm, as well as the successor corporation, will be called Thermo. 

Thermo employs approximately 350 people. Its business is primarily devoted 
to the manufacture and sale of gasoline-engine-powered refrigeration equipment. 

Thermo pioneered the development of mechanical refrigeration for the trans- 
portation industry. It devised, created, and perfected refrigerating equipment 
consisting of a self-contained, removable package unit inserted in an opening in 
the wall of a truck or trailer. The equipment is powered by a gasoline engine, 
thermostatically controlled, so as to maintain in the truck or trailer a prefixed, 
constant temperature. 

Thermo’s package unit represented a radical departure from the established 
practices embodied in the conventional refrigeration systems in use in 1940. At 
that time, established practice for refrigeration of coolers comprised use of (1) a 
cooling coil with fans located inside the cooler, (2) refrigerant lines running outside 
the cooler, connected to (3) a compresser and the appurtenant parts of the system 
which were housed in a separate assembly located outside of the cooler. In the 
early attempts at refrigeration of transport vehicles, this method was followed, 
with a coil hung in the truck or trailer, the apparatus mounted under the frame 
of the vehicle, and refrigerant lines running in between. As of the fall of 1941, 
the current specifications of the Armed Forces of the Government for field coolers 
called for the conventional refrigeration systems then in use. 

In connection with the defense program of 1951, Thermo undertook to adapt 
its package transport equipment to the needs of the Armed Forces for refrigerated 
warehouses (for the refrigeration of food in the field). After considerable dis- 
cussion and comparative tests, the specifications of the Marine Corps were revised 
to permit use of a self-contained system embodying, generally, Thermo’s structure. 


51356—54——_7 


94 PROCUREMENT OF REFRIGERATION UNITS 


Thermo supplied the major portion of the field refrigeration equipment purchased 
by the Marine Corps during the Second World War. Of all the field refrigeration 
units supplied to any of the Armed Forces, during the war, Thermo’s equipment 
alone proved entirely satisfactory in performance, as is evidenced by the field 
report hereto attached as exhibit 1. t the time of that report, the only branch 
of the armed services using Thermo’s equipment was the Marine Corps. 

Prior to the conclusion of the war and immediately thereafter, the Army, realiz- 
ing that it had no adequate refrigeration equipment in the field, consulted Thermo 
with a view to enlisting Thermo’s assistance in development of better equipment. 
From that time until the commencement of the Korean conflict, Thermo freely 
made available to the Quartermaster Corps of the Army and to other branches of 
the Armed Forces its accumulated research and know-how and offered its facilities 
for research and development work. Thermo’s cooperative interest in bettering 
the refrigeration equipment. used by the Armed Forces has continued ever since. 

One component of the gasoline engine now used by Thermo comprises a unique, 
front-end starter-generator invented by Thermo, whose armature acts both as a 
flywheel of the engine and as a fan for cooling. So far as is known to Thermo, 
no other company in the refrigeration field has developed such a starter-generator. 
On October 26, 1944, Thermo filed application serial No. 560,454 for United States 
patent on its starter-generator and on October 9, 1945, filed divisional applica- 
tion serial No. 621,341 on Means Operated by a Starter-Generator for Cooling 
a Gas Engine. On July 12, 1949, Letters Patent Nos. 2475842 and 2475843 
issued to Thermo covering both inventions. 

In conjunction with its starter-generator, Thermo now uses for its civilian 
work as well as for refrigeration equipment furnished to the Armed Forces, a two- 
cylinder engine known as the CK, specially designed by it to receive its starter- 
generator and manufactured specially for it by D. W. Onan & Sons, Ine. Upon 
assembly, the starter-generator becomes an integral part of the engine—the arma- 
ture of the starter-generator acting as a flywheel and also as a fan. 

Shortly after the issuance of said patents, D. W. Onan & Sons, Inc. (hereinafter 
called Onan for brevity) negotiated with Thermo to secure a license under these 
patents for the manufacture and sale of engine combinations employing Thermo’s 
inventions, for use in fiélds other than refrigeration and air conditioning.  Al- 
though no formal license contract was executed until June 1953, Onan was per- 
mitted by Thermo, in the meantime, informally but on the basis that a formal 
contract would be ultimately executed, to employ Thermo’s invention on a 
royalty basis in the limited field specified. 

In 1952, Keco Industries, Inc., of Cincinnati, Ohio (called Keco for brevity) 
was the low bidder on Chicago Quartermaster Depot invitation for bids Nos. 
W M11-009-52-1089 and QM-11—009-52-1392 for 719 gasoline-engine-driven, 
plug-in refrigeration units for portable food refrigerators. The specifications 
called for refrigeration units employing Thermo’s patented inventions. So far 
as is known to Thermo, Keco had never theretofore engaged in the manufacture 
or sale of engine-operated refrigeration equipment for preservation of food. The 
claim asserted in exhibit 2 attached to Keco’s statement furnished to the com- 
mittee, to the effect that Keco designed and engineered the refrigeration equip- 
ment represented by the 719 units is wholly unfounded. The specified refrigera- 
tion equipment is a “Chinese copy” of the equipment invented, designed, and 
engineered by Thermo. 

Keco, it appears, made no arrangements whatever in advance of its bid, with 
Onan or with Thermo to secure either the engines or the starter-generators. 
After the contract was awarded to it, it appears that Keco issued a purchase 
order to Onan for the special type of engine designed by Thermo to receive its 
starter-generator, which Onan had been specially producing for Thermo’s require- 
ments both for civilian and for military use. 

Onan, being in doubt as to its right to furnish the engines to Keco and, more 
particularly, being fearful that it might be held guilty of contributory infringe- 
ment by furnishing the engines to a buyer who, to its knowledge, would use 
them with Thermo’s starter-generator in the refrigeration field, submitted the 
matter to the Quartermaster Corps for instructions. Thermo was then informed 
that the Quartermaster Corps furnished, or offered to furnish, Onan with proof 
that the Government had given Keco an authorization and consent purporting, 
under the provisions of 29 United States Code, section 1498, to free Onan from 
any claim of infringement by Thermo, and to limit Thermo’s remedy for in- 
fringement to an action against the United States in the Court of Claims. Thermo, 
subordinating its rights to the requirements of the Government, on January 
12, 1958, voluntarily assured Onan in writing (as evidenced by letter hereto 
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attached as exhibit 2) that, by reason of the provisions of 28 United States 
Code, section 1498, it would not bring any suit against Onan on account of 
delivery of engines to Keco, thereby removing any possible obstacle to Onan 
furnishing the engines to Keco. Nonetheless, on May 11, 1953, Minneapolis 
counsel for Keco sent written notice to Thermo groundlessly accusing Thermo 
of causing a delay in Keco’s acquisition of materials for fulfillment of its Govern- 
ment contract. Upon receipt of that notice, Thermo’s counsel called the same 
to the attention of Onan, who requested that it be withdrawn. Keco’s counsel 
reported that he transmitted the request to Keco, but Keco has done nothing, 
to Thermo’s knowledge, to withdraw the notice. Onan, we understand, fur- 
nished the engines to Keco. 

On June 25, 1953, formal license contract was entered into between Thermo 
and Onan, conferring upon Onan, retroactive to July 12, 1949 (the date of issuance 
of Thermo’s patents), a limited and nonexclusive license to make, use, and sell 
engine combinations employing the starter-generator and cooling means under 
Thermo’s patents, but “limited to sales thereof for uses other than in gasoline- 
engine-powered refrigeration and air-conditioning.” 

When the Chicago Quartermaster Depot issued its invitation for bids for 
27 refrigeration units, '5-ton capacity, Thermo bid upon them but received notice 
that the contract was being awarded to Keco as the low bidder. Thermo’s bid was 
$1,161.26 per unit, while we are informed Keco’s bid was $6.51 per unit less. The 
contract awarded to Keco on April 30, 1954, is the contract referred to in Keco’s 
statement as contract DA11—009-QM-23946. The specifications call for an 
engine of the type produced by Onan to receive Thermo’s starter-generator 
together with Thermo’s patented starter-generator. 

We do not know whether authorization and consent have been given Keco to 
use or manufacture Thermo’s inventions. We deny that the Government has 
either a royalty-free license or reproduction rights to the starter-generator in the 
equipment covered by the contract awarded to Keco 

It is true that in 1949 Thermo, at the request of the Mechanical Products 
Section, Research and Development Branch, Military Planning Division, Army 
WMC, undertook to ‘design, develop, fabricate, and deliver one prototype, light- 
weight, well insulated, rugged, versatile, portable-mobile 150 to 200 cubic-foot 
refrigerator” that may be used ‘as a mobile refrigerating structure by towing 
on its own landing gear as a mobile unit When transported in a 6 by 6 truck and as 
a field storage refrigerator by lowering the retractable landing gear, when so 
equipped, or, When without landing gear, as a purely portable item.’’ Thermo 
entered upon that work under the terms of a research and development contract 
dated April 4, 1949, No. W44-109-W M-2195, which has been submitted to the 
committee. The refrigerator specifications included ‘‘one automatic, air-cooled, 
gasoline-engine-driven refrigerator unit of the plug-in type.’’ The specifications 
provided only that ‘“‘motive power shall be furnished by gasoline engine of standard 
manufactured and of air-cooled design.’’ The proposal for the contract, submitted 
by Thermo, specified as the mechanical unit Thermo’s standard package unit 
developed by it for its civilian business, including ‘‘the Thermo-King DD starter- 
generator and controls similar to those used in any Thermo-King automatie 
gasoline-engine-powered refrigeration units.” 

The contract contained a patent-rights clause, by the terms of which Thermo 
granted to the United States Government a nonexclusive, nontransferrable, 
royalty-free license to practice each invention (described as a subject invention) 
which was conceived or first actually reduced to practice in the performance of 
the research and development work called for under the contract or in any pre- 
liminary work in anticipation of it. No such inventions were conceived or re- 
duced to practice, as Thermo duly certified to the Government on June 16, 1951. 
This license did not and does not extend to so-called backgr tind patents, viz, 
inventions already developed by Thermo, to which the Goverit:ment did not con- 
tribute. Conecededly, the license provisions of the patent-rights clause do not 
cover Thermo’s starter-generator, which had been conceived, reduced to practice, 
and commercially used long before this contract was thought of. 

In addition to the royalty-free license, the patent-rights clause contained a 
final provision (23 (g)), by which Thermo “in addition to the foregoing royalty- 
free license”’ gave reproduction rights to the Government, i. e., ‘‘the right, under 
patents now or hereafter issued * * * to reproduce or to have reproduced articles 
or materials substantially the same as those delivered to the Government here- 
under, and to practice or cause to be practiced processes developed in the per- 
formance of this contract, including any modifications or improvements thereof, 
ete. 
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Plainly, this reproduction clause would be utterly inconsistent with all of the 
license provisions of the patent-rights clause, were it to be interpreted as granting 
to the Government a royalty-free license on Thermo’s background patents. 
Clearly it was not intended as such. It did no more than authorize duplication 
of the specially designed, portable-mobile refrigerator specified in the contract of 
April 4, 1949. Neither of the contracts, which are the subject matter of the 
present inquiry by this committee, duplicate that specially designed portable- 
mobile refrigerator. 

Nonetheless, Thermo has not exerted any pressure or taken any steps whatever 
to prevent, deiay, or discourage manufacture or sale of engines by Onan or their 
delivery to Keco. The only occasion on which the matter of Onan’s participation 
in Keco’s contract was discussed was on June 21, 1954, when a conference was held 
at the office of Onan’s counsel, in which representatives of Thermo participated, to 
discuss the question raised by Onan itself, whether Onan could be compelled to 
make any deliveries despite its disinclination to interrupt its normal production 
in order to produce 27 of the special units for Keco and despite the fact that it had 
already, without any intervention whatever by Thermo, declined Keco’s order. 
At that conference no threats, either express or implied, were made by anyone 
representing Thermo against Onan, nor has Thermo threatened Onan either with 
legal action or withdrawal of its business if Onan supplies the engines to Keco. 

Thermo also bid, upon an invitation for bids issued by the Chicago Quarter- 
master Depot, for forty-six %-ton refrigerator units, but was advised that Keco 
was the low bidder and had also received the contract for those units. That is 
the contract referred to in Keco’s statement as contract No. DA—11—009— 
WM-24106. The specifications therefor do not require either the Onan engine 
mentioned or Thermo’s starter generator. Thermo has not exerted, is not exert- 
ing, and does not intend to exert any pressure on Onan whatever to refuse delivery 
of engines to Keco for the purposes of that contract. 


Mr. Courtrnrty. Now, Mr. Deinard-—— 

Mr. Chairman, the witnesses with respect to some of these issues, 
and not with respect to specifications, were sworn under the rules. 
I would suggest that we proceed in the regular order as we have with 
the other witnesses. 
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TESTIMONY OF BEN DEINARD, DIRECTOR, U. S. THERMO CORP. 


Mr. Deinard, you have received a copy of the pamphlet, Organiza- 
tion and Jurisdiction of the Subcommittee on Defense Activities. 

Mr. Dernarp. I have. 

Mr. Courtney. You have read it and are familiar with its contents. 

Mr. Deinard, you are familiar with the rules of the committees 
and the rights of witnesses. 

Will vou raise and be sworn. 

Mr. Hess. Will vou please rise? 

Do you solemuly swear the testimony you are about to give in this 
proceeding will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. DerNarp. I do. 

Mr. Courrney. Your full name and your relationship to the cor- 
poration? 

Mr. Dernarp. Benedict Deinard. I am counsel for U. 58. Thermo 
Control Co. I am also a director of the company and have been for 
some years. 

Mr. Courrney. And you are appearing in behalf of the company? 

Mr. Detnarp. Lam appearing voluntarily in behalf of the company. 
And let me say not in any contentious spirit at all, but to see whether 
we couldn’t throw some light on some of the questions that have been 
raised here, 

Mr. Courtney. Mr. Chairman, then, Mr. Deinard’s statement or 
the statement of the company made by him is very ample. 
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In order that we may conserve time, may I suggest we get directly 
to the two questions that relate particularly to U.S. Thermo. One is 
the question of the patent rights which Thermo claims to have. And 
two: With respect to the contract between the Onan Co. and the 
Thermo Co., both subjects with which you are familiar, having read 
the record of the previous testimony. Now, No. 1, with respect to 
your contentions concerning patent. 

Mr. Dernarp. Well, now, let me say, Mr. Chairman, and members 
of the committee, my client pioneered the field of transport refrigera- 
tion. It was the first concern that made a practicable unit for cooling 
trucks and trailers. As a matter of fact, not only did it pioneer that 
equipment, it pioneered and developed a new industry, and the whole 
industry of carrying, for example, frozen food depends upon the 
efficient refrigeration of a moving carrier, that is a truck or trailer, 

My clients developed that field and have devoted most of their 
time to the civilian field. Now, in connection with that, in 1944, 
their engineer invented the starter-generator. And an application 
for patent was filed for that in October 1944, with a divisional applica- 
tion being filed in connection with the use of starter-generator for 
cooling a gas engine, and those patents issued in July 1949. 

They were not developed in connection with any R. and D. contract, 
nor did the Government in any respect contribute to the research that 
went into that work. 

The starter-generator is as I understand it—and I speak hesitantly 
because I am not an engineer—a unique contribution. It combines, 
as has been suggested, the operation of a starter, the generator, a 
flywheel, and a fan. In 1941, as I understand it, the specifications of 
the Armed Forces for field refrigeration equipment still depended upon 
the conventional design of a refrigerator at a fixed location. 

Now, I haven’t had the advantage of seeing the photograph that 
was produced this morning, but I think it will bear me out. And I 
doubt if I saw it whether I would understand it, Mr. Courtney. 

But in any event, field refrigeration at that time, as I understand it, 
followed the conventional practice, for example, of a butcher’s cooler, 
of having a refrigerating compartment with a coil and a fan, refriz- 
erant lines leading out of the cooler to another location where there 
was a compressor and appurtenant equipment. 

Now, the ordinary manufacturers of refrigeration equipment for 
homes and stores had no experience comparable to Thermo’s in that 
field, because we perforce had to develop an equipment that could be 
used outside and could be used in motion and that would stand all the 
hardships and difficulties of field usage. 

And starting in 1941, my clients suggested to the services the 
substitution of a portable package equipment. 

Now, this equipment as it was developed by Thermo for trailers 
involves cutting a hole in the wall of the trailer and the unit when it 
is inserted furnishes the balance of the wall. That is, it closes up the 
hole in the trailer. It is a single package unit. It is removable. If 
anything goes wrong with that unit in connection with the refrigeration 
of a cooler, it isn’t necessary to dismantle the entire equipment. You 
pull the unit out and put another one in. 

In 1941, my client convinced the Marine Corps that they ought 
for use in the South Pacific adopt the package unit. It was adopted. 
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My client furnished I believe the major portion of the field refrig- 
— equipment that was purchased by the Marine Corps during 
the war. 

In 1944, or thereabouts, a field survey was made by the services 
under the auspices of a Lieutenant Firebaugh, who was an expert on 
refrigeration, and his survey showed that my client’s equipment was 
the only equipment in the field that gave entirely satisfactory per- 
formance. 

Now, it was after I believe the conclusion of the war or just shortly 
prior to that that the Army came to the conclusion as I understand, 
that that equipment was the only thoroughly satisfactory equipment. 

I am not personally familiar with the equipment that the Seabee’s 
had but I suggest that in all probability that was the Marine equip- 
ment that my client supplied during the war. 

Now, one component of the refrigeration unit which my client pro- 
duced, primarily for civilian use, since there are many thousands, I 
believe in excess of 20,000 in use on trucks and trailers—my client 
also pioneered the development of railroad car refrigeration with a 
package unit, substantially the same unit. 

I say one component of that is the front-end starter-generator. 
And in connection with that, my client designed a revised Onan engine 
which differs somewhat from their standard commercial engine, in 
that it is adapted to receive the starter generator. 

It is a two-cylinder engine known as the CK. And when it is 
assembled the starter-generator becomes an integral part of the engine 
since the armature acts as a flywheel and also as a fan. 

Shortly after our patents issued—as a matter of fact, in April 1950— 
Onan negotiated with my client to secure a license under those patents 
for the manufacture and sale of engine combinations employing the 
Thermo starter-generator. 

Actually, no formal license was reduced to writing until June 1953. 
But in the meantime, Onan sold the engine combination in civilian use 
under an assurance from us—as a matter of fact, from me personally— 
that the draft of the license agreement would be ultimately finalized 
and that they would be not guilty of infringement in the interim and 
that they need only to account to us on a royalty basis. 

As a matter of fact, I have here and would be delighted to exhibit 
to anyone representing the committee the various drafts of the license 
contract, commencing with the first draft of April 1950. 

There was no substantial change in the draft with respect to the 
field in which it could be employed. From the very beginning, since 
Thermo, the licensor, was in the refrigeration field and Onan was not, 
the license contract provided that Onan would use the combination in 
any field other than engine-driven or gasoline-engine-driven refrigera- 
tion equipment—a perfectly normal and usual covenant in a case 
where the licensor is using the invention in his own field and the 
licensee is not. 

Now, I get to the matter of the Keco bid. 

In 1953, there was an offering, an invitation for bids, for some 719 
gasoline-engine-driven so-called plug-in refrigeration units. Now, 
that invitation, as I understand it, does not cover the refrigerator 
itself, but only the mechanical unit. And there is no doubt about the 
fact, as I understand it, that the specification called for substantially 
the Thermo structure so far as the starter-generator and the Onan 
engine are concerned. 
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I believe it is a fact that the Keco concern had never engaged in the 
manufacture or sale of engine-operated refrigeration equipment for 
the preservation of food before that time. 

And as I understand it, before bidding Keco made no arrangements 
with anyone either to get the engine or to get the starter-generator. 
And as I understand it, after that contract was awarded the Keco 
company issued a purchase order to Onan. Now, that purchase order, 
of course, called for the special type of engine which Thermo had 
designed for the express purpose of receiving our starter-generator. 

Now, what actually happened at that time is what I want to narrate 
to the committee, if the committee will give me time enough. 

Onan was in doubt as to whether or not it had a right to supply the 
engines to Keco to receive our starter or whether it would be guilty 
of contributory infringement. 

We had a meeting at that time in January 1953, in the office of 
Mr. Fryberger, who appeared before your committee, I think at the 
last session. 

A Mr. Andrew Karlson, an eminent patent counsel, who was counsel 
for Onan, was at the conference, and he advised Onan that under the 
new Patent Act, the Patent Act of 1952, which reinstated the doctrine 
of contributory infringement, Onan would be guilty of contributory 
infringement if it supplied the engines to Keco, unless there were 
something to take this case out of the normal rule. 

At that time, no one knew about any authorization or consent, 
but a representative of Onan said that Mr. Adair had informed him 
that Thermo had given a royalty-free license under the starter- 
generator and the cooling patents, and that therefore the Govern- 
ment could give sublicenses to anyone including Keco. 

Inquiry was made of me at that meeting as to whether or not 
Thermo had ever given a royalty-free license to the Government on 
the starter-generator patent and I said “No,” that I thought I was 
familiar with the contracts and that I was sure that there was no 
royalty-free grant to the Government. 

At that time, the meeting broke up for further inquiry. 

About a week later, or on about January 14, 1953, Mr. Fryberger 
ot in touch with me and told me that he had just received a letter 
rom Mr. Williams, the general counsel of the Quartermaster Corps, 

and I think Mr. Williams produced that letter if I am not mistaken 
at the last meeting 

Mr. Courtney. It is part of the record, Mr. Chairman. 

Mr. Dernarp. In which Mr. Williams for the first time brought 
to the attention of the Onan Co. that the Government had given an 
authorization and consent to Keco under the Royalty Adjustment 
Act of 1948. 

That was news to everyone. Mr Fryberger asked me under the 
circumstances were we perfectly satisfied, and I said, well, I hadn’t 
had occasion to look at the Royalty Adjustment Act for some time 
but that I would investigate it and let him know. 

I checked the Royalty Adjustment Act, satisfied myself that under 
the circumstances Onan would not be guilty of contributory infringe- 
ment, and on January 19, 1953, I wrote a letter to Onan, attention 
Mr. Fryberger, which is attached to my statement, which I want to 
call to the committee’s attention. 
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It reads as follows: 


Re U.S. Thermo Control Co. 

Dear Mr. Frysercer: We have been authorized by our client to advise you 
that our client will not bring any suit upon its patents against your client, D. W. 
Onan & Sons, Ine., on account of deliveries of engines by your client to Keco 
Industries, Inc. However, we wish you and your client distinetly to understand 
that our client’s decision results from the operation of the provisions of title 28, 
United States Code Annotated, section 1498, and not from any claimed license. 

Perfectly clear and unequivocal clearance to Onan to supply the 
719 engines to Keco. 

Now, despite the fact that we wrote that letter in perfect good faith, 
on May 11, 1953, my client received a letter from a lawyer in Min- 
neapolis who announced that he was Keco’s counsel, charging Thermo, 
groundlessly, with causing a delay in Keco’s acquisition of materials 
for fulfillment of its Government contract. 

Now, I haven’t attached that letter to my statement, but I have it 
here with me and I will be glad to exhibit it to anyone. 

Naturally, on receiving that notice, 4 months after we had given 
clearance, I was a little indignant and I called it to the attention of 
Mr. Frvyberger and asked him how that happened. 

Mr. Fryberger thereupon wrote a letter to that counsel for Keco, 
of which I have a copy, calling his attention to the fact that the 
statements in Keco’s letters were entirely groundless—letter, rather, 
the lawyer’s letter, were entirely groundless, and Mr. Fryberger told 
me at that time that he had in his file a draft of complaint which 
Keco’s counsel, I believe, Mr. Adair, had sent down to Minneapolis 
at some time or other for filing against Thermo, and they had asked 
Mr. Fryberger to give his comment on it, and Mr. Fryberger had sent 
it back with the statement that not only couldn’t the allegations be 
proved but that the situation was to the contrary. 

Thereupon, Keco’s counsel did nothing. And I called Keco’s 
counsel, and I have my own memorandum in the files as to it, and 
asked him that that letter be withdrawn. He said that he had sent 
my request on to Keco and that he would take care of it, or something 
of the sort. 

Nothing has ever been done to withdraw that notice. So far as I 
know it still stands. 

On the other hand, Onan, we understand, furnished the engines to 
Keco, I can assure the committee without any pressure on our part 
either to delay or to prevent the delivery of the engines. 

It would be absurd to claim so in view of the letter of clearance 
which we gave them. 

Now, on June 1953 a formal license contract as I mentioned was 
entered into between Thermo and Onan which conferred upon Onan 
retroactive to July 12, 1949, in exact accordance with the oral assur- 
ance we had given Onan, a limited nonexclusive right to make, use, 
and sell engine combinations employing the starter-generator and 
cooling means under our patents. And that contract—and I conceive 
perfectly properly—provides as follows: 

Limited to sales thereof for uses other than in gasoline-engine-powered refriger- 
ation and air conditioning. 

We do not claim that it is a breach of that license contract for 
Onan to supply engines pursuant to a consent and authorization under 
section 1498. 
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Now, this spring, the Chicago Quartermaster Depot issued an in- 
vitation for bids for 27 \-ton refrigeration units. My client bid on 
them. We received notice that Keco’s bid was $6.51 per unit less, 
on a basis of some eleven, twelve hundred dollars, and that they got 
the contract. 

And as I understand it, with my limited technical competency, it 
calls for an engine of the type produced by Onan and calls for our 
starter-generator. 

I don’t know of my own knowledge whether an authorization or 
consent has been sent by the quartermaster to Keco or not. 

I have heard it said here that there is such an authorization and 
consent, and I have no reason to dispute it or doubt it. 

Now, let me just say a word about this so-called reproduction right. 
It is true that in 1949 Thermo at the request of the R. and D. section, 
or R. and D. Branch——— 

Mr. Courtney. Of the Quartermaster Corps. 

Mr. Detnarp. Undertook and I quote: 

To design, develop, fabricate, and deliver one prototype lightweight, well- 
insulated, rugged, versatile, portable, mobile, 150 to 200 cubic foot refrigerator, 
to be used as a mobile refrigerating structure by towing on its own landing gear 
as a mobile unit when transported in a 6 by 6 truck, and as a field storage refrigera- 
tor by lowering the retractable landing gear when so equipped or when without 
landing gear as a purely portable item. 

And, of course, incidentally, that somewhat ingenious refrigerator 
had to be equipped with a refrigeration unit. 

And in my client’s proposal in writing there was a specification that 
it should include, and I quote: 

The Thermo-King DD starter-generator and controls, similar to those used in 
any Thermo-King automatic gasoline-engine-powered refrigeration units. 

And the committee will bear in mind that my client had used the 
starter-generator in connection with the Onan engine in its civilian 
work for 5 years or so before this R. and D. contract was entered into. 

Now, the purpose of this contract was to see whether there could not 
be devised a refrigeration unit which could be either towed on a re- 
tractable landing gear, carried in a truck, and also set up in the field. 
It was an ingenious idea. I understand, however, that it turned out 
to be wholly impracticable. I am told the equipment was lodged 
with the Bureau of Standards and that it has never been reproduced by 
the Government. 

Now, this contract contained the standard patent rights clause, 
which with perfect propriety confers upon the Government a royalty- 
free, nonexclusive license with respect to any invention conceived or 
first reduced to practice during the course of performance of the work 
under the contract or in preparation for it. 

None of the somewhat ingenious mechanism involved in this 
retractable landing gear was thought to be patentable or to rise to 
the dignity of an invention, and my client duly in June 1951 certified 
to the United States Government that there were no inventions con- 
ceived or reduced to practice during the course of this work. 

Consequently, no applications for patent were ever filed either by 
the contractor or by the Government arising out of the work. 

Now, I say it is only proper that the Government should get a 
royalty-free license because the Government paid for the design and 
engineering work involved in that somewhat ingenious and specialized 
refrigerator. 
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Now, in addition to the royalty-free license, the patent rights clause 
contains a final provision, the so-called reproduction rights provision, 
by which my client, and I quote: 

In addition to the foregoing royalty-free license gave reproduction rights to the 
Governmen confined as follows: the right under the patents now or hereafter 
issued to reproduce or to have reproduced articles or materials substantially the 
same as those delivered to the Government here. 

I think it is perfectly plain, as plain as a pike staff, that the re- 
production clause appended to the patent rights clause does not give 
the Government a royalty-free license to reproduce the components 
of our refrigeration unit in other context and in other media. 

If that were true, the whole patent right clause conferring upon the 
Government a royalty-free license with respect to inventions con- 
ceived or reduced to practice during the course of the work would be 
rendered totally useless. 

It is our considered opinion, and I do not believe that general 
counsel for the quartermaster disagrees, that the reproduction clause 
permits the Government to duplicate without any lability to us, the 
specially designed mobile refrigerator that we built under that R. and 
D. contract. 

By no stretch of the imagination can I conceive that we conferred 
upon the Government a royalty-free license under our background 
patents which we had owned 4 or 5 years before that. 

Nonetheless, I want to tell the committee this. Since Keco re- 
ceived its award for the 27 units this spring, Thermo has not exerted 
any pressure and has not taken any steps to prevent or delay Onan 
from furnishing the engines to Keco, nor will Thermo do so. 

The matter was injected into the committee hearing by testimony 
both by Mr. Adair and by Mr. Copeland with respect to a conversa- 
tion which Mr. Copeland had by telephone with Mr. Adair on June 
21, 1954. 

I didn’t participate in that telephone conversation. I was not 

resent. 
: I have no responsibility for it, and I can’t speak with any authority 
about it. I don’t know what Mr. Copeland said and I can’t conceive 
that it is important. 

The only important thing is what occurred at the conference of 

June 21. Now, let me say to the members of the committee the 
question that was raised at that conference which was held in Mr. 
Fryberger’s office was a question raised by Onan as to whether they 
were compelled by law to deliver the 27 units to Keco. 
* Mr. Courtney. Mr. Deinard, not to change or interrupt your 
train of thought, so the record may be clear, the conference that you 
are speaking about now is the conference in which Mr. Copeland 
participated? 

Mr. Dernarp. Right. 

Mr. Courtney. With Mr. Fryberger? 

Mr. Dernarp. Right. 

Mr. Courtney. And which is referred to in the record as being 
the one immediately preceding these events in Washington? 

Mr. Dernarp. Yes. 

Now to make that intelligible, let me state to the members of the 
committee that we now know, since we have examined the transcript, 
accurately what was told us at the conference. 
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My client had had no negotiations of any kind with Onan before 
that conference with respect to the 27 engines, nor did we participate 
in any way in the decisions that had been made by Onan. 

At that conference we learned that Keco had sent a purchase order 
to Onan, I believe sometime in April, for 27 engines, that Mr. Copeland 
had thereupon inquired as to whether or not this was a spare part 
order which was appurtenant to the 719 engines of a year and a half 
before, was informed that it was not, I believe inquired as to author- 
ization and consent, and then declined to accept the purchase order. 

All that went on without any communication to us or without any 
intervention on our part. 

The only question that arose at this conference was: Was Onan 
compellable by Keco to deliver the 27 engines, since, as | understood it, 
Mr. Adair had made it plain that he was going to insist on delivery 
of the engines, whereas Mr. Copeland asserted that Onan could not 
afford to run a special production line to turn out 27 engines for anyone. 
And the question was whether or not Onan was compellable to deliver 
those engines, a matter in which we were slightly if at all concerned. 

Mr. Courtney. Was that in January? 

Mr. DerInarp. This is in June, June 21, 1953. 

No threats, either expressed or implied, were made, at that meeting, 
to Onan, either with respect to Thermo withdrawing any business 
from Onan 

Mr. Courtney. Mr. Deinard, would you clarify this one point? 
Under what circumstances in your memory was the meeting of June 
21, 1954, called, which has been referred to here in the testimony? 

Mr. Deinarp. That meeting was called by Mr. Fryberger at his 
office. 

Mr. Courtney. Were you then first requested to participate? 

Mr. Deinarp. I was requested by Mr. Fryberger to come over to 
his office with my clients. I took with me a younger lawyer by the 
name of Harold Field, who is an associate of mine and who is an 
engineer as well as a lawyer, an MIT graduate, and I took him along 
so in the event there were any technical matters, he could advise me. 

Mr. Courtney. Were there any threats made at that meeting? 

Mr. Detnarp. None whatever. 

Mr. CourtNry. Threats with respect to business reprisals of any 
kind, in the event—well, let me put—in the event that Onan were to 
furnish or fill the order for 27 engines which had been submitted? 
You can answer. 

Mr. Detnarp. None whatever. And may I say to the committee, 
wouldn’t it be the height of absurdity on our part, having freely and 
voluntarily given clearance in writing to Onan a year before to deliver 
719 engines to Keco, now to make some sort of objection to the delivery 
of 27, which would be 3 or 4 percent of what we cleared the year before? 

Mr. Courtney. You do have, or your company does have a patent 
arrangement or a licensing arrangement with the Onan Co.? 

Mr. Dernarp. We do, and the Onan Co. after the signature, the 
formal signature of that patent license, in June 1953, a little over a 
year ago, paid us a royalty retroactively to July 1949 of $2 per unit 
upon each and every engine combination that Onan had sold for 
commercial use, I believe largely in electric-light plants for farms, 
which is their main field, which they had manufactured and sold since 
July 1949. 
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Now let me say 

Mr. Hess. Just there, Mr. Deinard. 

Mr. Dernarp. Yes. 

Mr. Hess. The contract that you referred to: Would the terms of 
that contract in any way change the terms of your letter of January 
19, 1953? 

Mr. Dernarp. Not in the slightest, Mr. Chairman. Not in the 
slightest. There never was any suggestion by us that we withdrew 
from the letter of January 19, 1953. If that is the purport of your 
question. 

Mr. Hess. Yes. 

Mr. Dernarp. Why certainly not, sir. I signed this letter myself. 

Mr. Hess. Yes; I see. 

Mr. Dernarp. I have known Mr. Fryberger for many, many years. 
I practice law in the same city. He takes my word for anything I 
tell him, as I do his. 

Mr. Hess. Yes; but the contract was signed after the letter was 
sent. 

Mr. Dernarp. Right, sir. 

Mr. Hess. My question was whether or not the terms of the con- 
tract in any way change the letter? 

Mr. DerNarp. Sir, the contract informally had been in effect with 
Onan since April 1950, the first draft being drawn by Mr. Whiteley 
who was patent counsel for Thermo, now deceased, who was the dean 
of the patent lawyers in the Northwest. 

I may say frankly, to the committee, that the reason there was this 
delay in large part in the execution of the license contract was that I 
did not approve of the form contract. Mr. Whiteley was sensitive, 
and I did not want to offend him. 

Mr. Harpy. Now, one question. 

Mr. Gavin. In other words, you did not enter into this deal be- 
tween Onan and Keco at all, this 27-engine deal? That was a matter 
between Onan and Keco? 

Mr. Dernarp. We had absolutely nothing to do with the action of 
Mr. Copeland, which I understood he took in April or in May, in 
declining the order for 27 engines. I knew nothing about it. 

Mr. Covurrney. Your first information, then, was immediately 
prior to the meeting of June 21, 1953? 

Mr. Dernarp. That is correct. 

Now, might I say this, and I do it hesitantly, not being an engineer. 
We knew nothing about this Onan starter-generator which Mr. Cope- 
land disclosed at the last hearing of the committee. 

I received a set of drawings and our own engineers checked them 
in the last few days and I am informed that although the Onan 
starter-generator is mounted directly on the crankshaft it will not 
serve as a flywheel because the armature is too small. 

Therefore, if it is used it is necessary also to have a flywheel. 

Our people tell me that the weight differential is about 50 pounds. 
It is a little curious to me that Mr. Copeland should have suggested 
it as a substitute, in view of the fact that they are paying a royalty 
to my client on our starter-generator. But I have no comment on 
that. If Onan can supply another starter-generator which will meet 
the Government’s requirements, it is a matter of complete indifference 
to us, sir. 
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Mr. Harpy. Mr. Chairman. 

Mr. Hess. Mr. Hardy. 

Mr. Harpy. Mr. Deinard. It is your testimony that your under- 
standing of the meeting on June 21 was an effort on the part of Onan 
to find a legal way that they could avoid selling these engines to 
Keco, rather than a legal way which would make it possible for them 
to sell them? 

Mr. Dernarp. No, I would not say, sir, that that was an exact 
statement of what occurred. 

As I understood the meeting, they found themselves in a somewhat 
difficult situation. They did not want to set up to produce 27 engines. 
On the other hand, I think very frankly they felt that there was going 
to be considerable heat engendered from Keco if they did not do so, 
and they wanted to discuss perfectly frankly whether under the cireum- 
stances they were compellable to do it so that they should swallow 
their objections to setting up for 27 engines or not. 

Mr. Gavin. Did Keeo agree—— 

Mr. Hess. Now just a minute. 

Mr. Harpy. That is not quite the way I had understood your 
previous testimony. What help could you give them in finding a legal 
way, or was it just a question of Mr. Fryberger seeking your legal 
assistant to help him find some way to avoid setting up his production 
line? 

Mr. Detnarp. No, sir. We were of course concerned in the general 
matter since they were our licensee. And Mr. Fryberger felt that the 
matter ought to be thrown open on the table and that we should be 
informed of what is going on. 

Mr. Harpy. You bave tried to make it clear, though, in your 
testimony that certainly they could have had no point in trying to 
get your permission because you had previously given them permis- 
sion to make 700 of these engines. 

Mr. Dizinarp. We had not as yet, sir, been advised whether there 
was an authorization and consent on the 27. I have heard that since 
I came to Washington. But I have never seen that, nor did I know 
_on June 21 whether or not there was an authorization or consent. If 
there was an authorization and consent, under the Royalty Adjust- 
ment Act, then there would be no question in anyone’s mind but that 
Onan could manufacture the engines for Keco and be free of any 
responsibility to us for patent infringement or for violation of the 
license. 

Mr. Harpy. Then do I understand you thought the meeting was 
to discuss whether or not there was an authorization and consent? 

Mr. Dernarp. Sir, when I went to the meeting, 1 was not advised 
what the general purpose of the meeting was. I was asked to come 
over to Mr. Fryberger’s office because they wanted to discuss the 
matter, that is all. 

Mr. Harpy. The thing I am trying to understand is you have left 
me with the impression previously, in your previous testimony, that 
certainly there could be no question about whether you would object 
to their making these 27 for Keco, but they just called you over there, 
and that—you had previously permitted them to make 700 of them. 
Why would you object to 27? Could—the only object was to try to 
find a way to avoid—that Onan wanted to try to find a way to avoid 
setting up their production lime? 
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Mr. Dernarp. Well, I might only say in response to that that that 
is an oversimplified view of what occurred. 

Mr. Harpy. I think that is simplified. 

Mr. Dernarp. No, I meant to say this, sir. At the time we gave 
clearance on the 719, Mr. Fryberger had received written confirmation 
from the Quartermaster Corps that there was an authorization and 
consent to Keco, and it was on the basis of that and that alone, you 
will notice, in my letter of January 19, 1953, that I gave clearance. 
I denied the claim of Keco that we had given a royalty-free license to 
the Government. 

Now with respect. to the 27 units, I understood that Mr. Adair was 
still claiming that Thermo had given a royalty-free license to the 
Government. That is a matter of concern to him because he has an 
indemnification to the Government. If he could establish, if Keco 
could establish that Thermo had given a royalty-free license to the 
Government, he would be freed from any obligation under his indem- 
nification to the Government. Therefore, as I understood it, he has 
been insisting or Keco has been insisting on its right to manufacture 
by virtue of a royalty-free license. 

Now, I excluded that from my letter of January 19. You will 
observe that I said in that: 

We wish you and your client distinctly to understand that our client’s decision 
results from the operation of the provisions of the title 28 United States Code 
Annotated, section 1498, and not from any claimed license. 

Mr. Harpy. Then you are making a distinction between the 
statutory authority under this consent and authorization, or whatever 
you call it? 

Mr. Dernarp. Yes, sir. 

Mr. Harpy. And the contract which you had with Onan. You are 
contending that your contract with Onan did not in itself permit the 
manufacture of these engines? 

Mr. Detnarp. The license contract that we have given Onan 
specifically excludes use in the gasoline-engine-driven refrigeration 
field. By virtue of the license not only can they not manufacture, they 
are excluded from that field excepting as one of two things occurs: 
either we have given a royalty-free license to the Government which 
would be an implied exception to the Onan covenant, or the Govern- 
ment has exercised its eminent domain power under section 1498. 

Mr. Harpy. Now you cleared up the question of Onan’s liability 
with respect to the 719 engines by your letter in January of 1953? 

Mr. Detnarp. Yes, sir. 

Mr. Harpy. Now subsequent to that time, and I believe in May 
of 1953, Onan suggested or requested a modification in the contract 
which would permit them to manufacture these engines for the 
Government under your licensing contract; is that correct? 

Mr. Dernarp. Mr. Fryberger proposed an amendment to the draft 


of the patent license in which he wanted to spell out an exception with 
respect to any units: which were manufactured by Onan with the 
authorization and consent of the Government, as a result of which 
Thermo’s right to reasonable compensation may be determined by 
the Court of Claims, and soon. Yes, he proposed that as an exception 
to the license contract. 

Mr. Harpy. And what was your reaction to that? 
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Mr. Dernarp. My personal reaction was we might as well do it 
and I so suggested to my client. 

I wrote my client on May 14 and said: 

It seems to me Onan is entitled substantially to the protection he wants, 
although he may very well get it as a matter of law without any specific provision 

My client suggested that if as a matter of law he got that protection, 
there was no point in putting it in the contract. And my client so 
stated to me and I so reported it to Mr. Fryberger. Whereupon the 
contract was signed in its present form. 

Now if your question is directed to the question as to whether we 
have ever suggested to Onan that supplying engines by virtue of an 
authorization and consent from the Government under section 1498 
would constitute a violation of the Onan contract, the answer is ‘‘No.” 

Mr. Harpy. Well, I think certainly insofar as I have participated 
in the hearings, Mr. Chairman, I got the impression that Onan thought 
that they were still liable under this thing or under pressure from 
Thermo. 

Mr. Huss. [Nods.] 

Mr. Harpy. Certainly right now we are heading into a conflict. 
Whether or not there is a contract——— 

Mr. Hass. At least there was an intimation of that in the telephone 
conversation of Mr. Copeland to Keco. 

Mr. Dernarp. Well, may I say this, Mr. Hardy. Mr. Fryberger 
was acting in perfect good faith in June 1953, when we had the con- 
ference. In view of the fact that there was still a contention by Keco 
that we had given a royalty-free license, he wanted to put the matter 
on the table for discussion as to whether or not we were going to claim 
that there was any violation of his license, and the answer we gave 
him was we made no such claim. 

Now as to whether or not Onan was compellable to set up for 27 en- 
gines: that was discussed, but certainly Mr. Fryberger did not ask 
my opinion on it and it would have been gratuitous for me to have 
given him any opinion. 

Mr. Harpy. Actually, your opinion would be that he had violated 
the license, but he was compelled to do so by another statute, under 
the authorization and consent. 

Mr. Detnarp. Well, you may phrase it that way if you wish, sir, . 
but I would simply say that by virtue of the provisions of the Federal 
statute the violation, if any, was involuntary and therefore, did not 
constitute any default on Onan’s part, if—and that is why the question 
was raised—if Onan was compellable to deliver. And Mr. Fryberger 
asked that question frankly. He said to Copeland, ‘“‘Perry, you don’t 
want to deliver the 27 engines, you say, because you cannot afford to 
set up for it. Do we have to deliver the engines to Keco?”’ Now 
that was the burden of the discussion. ; 

Mr. Hess. Mr. Nelson. 

Mr. Netson. Are you paid any royalties on engines delivered to the 
Government under your contract, on this engine manufacture? 

Mr. Dernarp. On engines delivered to the Government? 

Mr. Nexson. On the starter-generators delivered to the Govern- 
ment, are you paid a royalty? 

Mr. Dernarp. No, sir. 
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Mr. Netson. In other words, you consider that it does not come 
within your contract with Onan and they pay you no royalty on 
starter-generators delivered to the Government? 

Mr. Dernarp. Sir, on such equipment as we furnish to the Govern- 
ment, Onan delivers the engines to us. We attach the starter- 
generator and we deliver the equipment to the Government. 

Mr. Netson. Well, did you deliver these engines with the starter- 

enerator attached to the Government or did you deliver them to 
eco under this contract? 

Mr. Dernarp. Oh, under the 719? We delivered nothing, sir. 
Keco manufactured its own starter-generators and attached them 
to the Onan engines and so far as I know we have never received a 
royalty from Onan on them. 

Mr. Netson. Do you consider that a royalty is due you under your 
contract with Onan? 

Mr. Dernarp. No, sir, because the contract excludes the gasoline 
engine refrigeration field. 

Mr. Netson. Well, now, this first contract for some 719 engines: 
did you bid on that contract? 

Mr. Detnarp. Yes. 

Mr. Nextson. Did your client bid? 

Mr. Deinarp. Certainly. 

Mr. Netson. And you were underbid by Keco? 

Mr. Deinarp. Yes. 

Mr. Netson. And similarly with the 27 engines, you bid? 

Mr. Detnarp. On the 27 engines they bid $6.51, I believe, less than 
we. 

Mr. Nexson. Well, now, then your reasons for attending this 
conference, the reason which your client would have, was primarily 
based upon the fact that unless this consent authorization letter had 
been issued by the Quartermaster Corps it was a violation of your 
license to Onan to deliver these starter-generators? 

Mr. Dernarp. Exactly, and in his letter to the Quartermaster of 
I think June 14 which preceded the meeting, I think Mr. Fryberger 
said that the year before we had made some objection to his furnishing, 
to Onan furnishing the engines. That was true before there was an 
authorization or consent issued, at a time when the contention was 

‘made that Keco could get these starter-generators because we had 
granted a royalty-free license to the Government. We challenged 
that in perfect good faith and still do. As soon as it appeared there 
was an authorization and consent, I gave written clearance. Now 
Mr. Fryberger 

Mr. Neuson. I understand that, Mr. Deinard. But in spite of the 
fact that that was your position in this conference of June 21—and 
you undoubtedly brought that contention up at that conference, did 
you not? 

Mr. Deinarp. Yes. 

Mr. Netson. In spite of that fact there was no discussion as to 
whether or not a consent authorization had been issued? 

Mr. Dernarp. There was, sir. 

Mr. Netson. What was the result of that conversation? 

Mr. Deinarp. I cannot be absolutely certain, since I have now 
read the transcript of what occurred and my recollection is somewhat 
modified by what I have learned since. I understood, if I can separate 
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what I then knew from what I know now—I understood that Mr. 
Copeland had written to Keco inquiring whether or not it was a spare 
parts order and I remember that Mr. Copeland said that it was his 
original impression that this was a spare parts order, he said, Onan 
was morelly obligated to deliver the parts to the engines to Keeo 
because they had agreed as part of the contract for 719 to furnish 
whatever spares would follow. 

I remember his saying that, that that was part of the deal a year 
before, and that he thought originally this was a spare parts order. 
Then he learned that it was not a spare parts order, and then, as I 
recall his saying, he then inquired of Keco as to whether or not there 
was an authorization and consent, was told that there was, but had 
never seen any. 

Mr. Netson. This was all brought out at the conference? 

Mr. Dernarp. Yes, sir. 

Mr. Netson. Was Keco represented at this conference? 

Mr. Dernarp. No, sir. 

Mr. Nexson. So the result of the conference was, as I understand 
your testimony, that you were informed by Onan «& Sons that unless 
there was a consent and authorization issued you would consider it a 
violation of their license? 

Mr. Deinarp. Sir, we did not state that in so many words. I 
think it was understood by everyone that in the absence of an authori- 
zation and consent by the Government, Onan was not permitted or 
would be guilty of contributory infringement if it sold engines de- 
signed to fit our starter-generator. 

Mr. Netson. And secondly, did you indicate to Onan that unless 
they could establish that they were compellable to deliver these 27 
engines or unless they had authorization and consent, that you would 
consider it a violation? 

Mr. Dernarp. No, sir, because your question, sir, merges two 
questions, as to whether —— 

Mr. Netson. I so designed it. 

Mr. Detnarpv. Whether they were compellable and whether they 
had an authorization and consent. 

It is my impression as a lawyer that the authorization and consent 
frees a subcontractor from a charge of infringement but I do not 
understand that it compels him to make deliveries. I can say this 
to the members of the committee, that our firm has on occasions 
sought to purchase patented items from other producers under an 
authorization and consent and have been told that they were too 
busy. We never conceived that we had a right to compel delivery. 

And I don’t believe we have. 

Mr. Netson. Well, didn’t you indicate to Ongn that if he manu- 
factured these 27 engines he would have to have one of two things: 
first, an authorization and consent from the Quartermaster. 

Mr. Dernarp. Sir 

Mr. Netson. If he had that he could manufacture it. 

Mr. Drenarp. Sir, that was not stated because everybody had 
known that for a vear and a half. 

Mr. Netson. Then tell my why you went to conference? 
Mr. Detnarp. Why you say he called— 
Mr. Netson. Why did you go to the conference? 
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Mr. Dernarp. I went to the conference because I was invited by 
Mr. Fryberger, sir. 

Mr. Netson. Why were you invited? 

Mr. Dernarp. Mr. Fryberger said a matter had arisen in connec- 
tion with Onan’s relation to Keco that he thought ought to be 
discussed openly and he would like to put it on the table and he 
would like me to come and bring my client. 

Mr. Netson. If this question of patent infringement wasn’t dis- 
cussed, what was discussed? 

Mr. Dernarp. I will have to start over again, sir. 

Mr. Netson. It is all right. I haven’t got it vet. 

Mr. Deinarp. All right. At the conference I was informed that 
Keco had issued a purchase order to Onan for 27 engines, that Mr. 
Copeland had first been under the impression that it was a spare 
part order, in which case he said he was morally required to make the 
delivery to Keco, even though it caused Onan considerable distress. 

Mr. Neutson. Where did you as a representative of Thermo have 
any interest in that conference? Why does it concern Thermo? 

Mr. Dernarp. Sir. we are a large customer of Onan’s. They 
make our engine for all our civilian units. We buy them by the 
thousands. They are also our licensee under a patent royalty agree- 
ment. Of course we are concerned with matters which relate to the 
manufacture of engines designed for our starter generator in the 
refrigeration field. 

Mr. Newson. Then the manufacture of these 27 engines might 
disrupt Onan to the point where they couldn’t deliver on their contracts 
with you? 

Mr. Deinarp. Oh, no, sir. You see, Keco has a separate set of 
patterns for which I understand they paid a substantial amount to 
Onan, deducted I believe the transcript shows $7 per unit on the 
719 units. Those patterns are wholly unrelated to ours. We have 
our own patterns at Onan and the engines are produced according to 
our patterns by the thousands for us. 

But we have a license agreement with Onan and therefore, we have 
a perfectly legitimate interest in seeing that Onan lives up to its 
license contract. 

Mr. Netson. Well, now, we are getting right back to your direct 
interest. And you say that was not discussed because it was already 
understood. 

Mr. Dernarp. Well, you asked me what interest I had in attend- 
ing the conference. Of course, we were interested in being informed 
as to everything that was going on. So far as the license was con- 
cerned, certainly it was implicit because we had known ever since 
January 1953 that go far as we were concerned we did not claim it 
to be a violation if a prime contractor had an authorization and con- 
sent which expressly descended to the second tier. 

Mr. Newson. So at this conference you did not discuss possible 
violation of your license or patent. All you discussed was what Onan 
should do with regard to manufacture of the 27 engines? 

Mr. DerNnarp. i am perfectly sure that in the course of the conver- 


sation that it must have come up that in the absence of an authoriza- 
tion and consent it would be a violation of the license. I say inci- 
dentally, because we all knew that, but I have no doubt that that 
was Said, or inferred or implied. 
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Mr. Nexson. Said by you? 

Mr. Detnarp. Well, I cannot remember that detail, sir. 

Mr. Netson. Well, you were the one that was interested there. It 
would not be said by anybody else; would it? 

Mr. DerInArp. Well, there were Mr. Fryberger, Mr. Copeland, his 
superior, Mr. Haskell, my associate, Mr. Field, and two representa- 
tives of my client, and there was considerable conversation there, 
generally. 

Mr. Netson. So the question of violation of the license or the 
atent was purely incidental to discussions of Onan’s business prob- 
ems in the manufacture of setting up the 27 engines? 

Mr. Derinarp. That discussion, sir, was conducted largely among 
the Onan people. And when we withdrew, it is my recollection that 
Mr. Copeland and his superiors stayed behind with Mr. Fryberger 
to discuss their problems which they thought they ought to discuss 
among themselves. 

Mr. Neuson. And how long were you at this conference? 

Mr. Dernarp. Oh, I have no idea, sir. I should say—I would just 
be guessing. It is my recollection that it lasted about 45 minutes. 

Mr. Newson. That is all? 

Mr. Hess. Mr. Bates 

Mr. Gavin. Mr. Bates, would you yield for a brief question? 

I have to go. 

Mr. Bates. Yes. 

Mr. Gavin. It appears to me, not knowing too much about the 
situation, that this all resolves itself around these 27 engines. 

Now if Keco had come in and placed an order with Onan for 1,000 
engines, which would have given them an opportunity to set up on 
a production basis, would this argument have occurred, or this dis- 
cussion have occurred? If it was a sizable order—and Onan had to 
disrupt their entire production line to make 27 engines. If Keco had 
come in for a thousand engines would they have accepted it without 
any discussion? 

Mr. Dernarp. Well, I can only say, sir, what my impression is from 
what they said. It was my impression that the only objection that 
Onan had was to the fact that they could not afford to set up for 27 
engines. Now that is what I was told. I have never represented 
Onan and therefore, I cannot say. 

Mr. Gavin. In other words, Onan is just a convenience for Keco. 
Keco after the 27 engines—they may go back into their production 
line, I mean Onan, and Keco may come along and ask them to set 
up for five engines; is that correct? 

Mr. Dernarp. As a matter of fact, Mr. Copeland suggested some- 
thing of the sort at the meeting, yes, and said it was entirely un- 
economical for Onan to do so. 

Mr. Gavin. That is all. 

Thank you. 

Mr. Hess. Mr. Bates. 

Mr. Bates. Mr. Deinard, I have three brief questions and I think 
perhaps you may be able to answer them yes or no. 

Mr. Detnarp. I would be delighted, if I may. 

Mr. Bates. You covered a good bit of the territory. There are 
three reasons given by Onan representatives for their refusal to enter 
the contract. One was that the quantity was small. Do you agree 
with that? 


112 PROCUREMENT OF REFRIGERATION UNITS 


Mr. Detnarp. That was raised at the conference. 

Mr. Bares. The next reason was it would have an adverse effect on 
their business relationship with U. S. Thermo Control. What do you 
have to say about that? 

Mr. Dernarp. I cannot answer that yes or no, sir. I can only 
say this. Of course Thermo did not care to have an award originally 
to Keco to make a Chinese copy of the structure which we have 
spent 15 years in pioneering and untold thousands of dollars in 
designing. We felt originally that there was no necessity for the 
Quartermaster General to introduce a competitor into a field to take 
over our patented item. I do not want the committee to think that 
we welcomed Keco with open arms. Of course, we did not. This 
is not aw artime item now. It is a peacetime item. 

Our company’s whole past and fortune was in this equipment. We 
use it on all the trucks and trailers in the street. We did not feel 
that it was fair to allow a newcomer in the industry who had never 
spent a dollar working on refrigeration equipment to come in in 1952 
and start making a Chinese copy of our equipment. And I think 
the members of the committee, if they were in our shoes, would feel 
the same way about it. 

Mr. Hess. You had the specifications drawn for you so nobody 
else could bid and you did not want any competition? 

Mr. Detnarp. Sir, we had no specifications drawn for us. In 
1949 there was a request made by the Quartermaster Corps to 
Thermo—and I have a copy in my mind, on May 9, 1949—to con- 
sult with the Quartermaster to bring the specifications into con- 
formity with present-day usage. That letter went ignored. 

The Quartermaster Research and Development Laboratories at 
Jeffersonville, on March 10, 1950, again wrote my client calling 
attention to the last letter and asking whether or not my client 
would assist in the specifications. 

That letter was ignored. 

On March 27, 1950, the Quartermaster Research and Development 
Laboratories again wrote my client with reference to a proposed change 
of the specifications in order to conform with present usage. That 
letter went ignored. 

In May or June 1950, a representative of the Jeffersonville barracks 
presented himself in Minneapolis and insisted that my client owed 
a duty to the Quartermaster to assist in bringing the specifications 
up to date, and for the first time my client thereupon did so. 

Mr. Bares. Am I to gather from what you said in fact this might 
have an adverse effect upon Onan, that such action on the part of 
Onan might have an adverse effect upon their relationship with you? 

Mr. Detnarp. You mean in selling the 27 engines? 

Mr. Bares. Well, future, in future business. 

Mr. Dernarp. No, sir. 

Mr. Bares. Your answer is that it would not have an adverse 
effect? 

Mr. Detnarp. It would not, sir. 

Mr. Bares. It wouldn’t affect your relations? 

Mr. Dernarp. Not in the least, sir. 

Mr. Bares. Then the last—— 

Mr. Detnarp. May I add ae Mr. Copeland may have felt so. As 
I mentioned we did. not welcome Keco with open mind. Mr. 


Copeland may have felt that it would not be a pleasant situation. 
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Mr. Bates. I can understand apprehension on their part, but I 
wanted to get assurance from you that it would have no effect. 

Mr. Dernarp. No, sir, it will not affect us in any way. 

Mr. Bares. Now the third point they made is they might be co- 
conspirator on the patent infringement in that Onan’s engine is de- 
signed for a starter-generator or patented by U.S. Thermo. 

Mr. Dernarp. Yes, sir. 

Mr. Bares. Do you consider it might be construed or they might 
be a coconspirator in a patent infringement? 

Mr. Dernarp. I believe Onan would be guilty of contribu‘ory 
infringement under the new Patent Act, unless there were either a 
royalty-free license to the Government or an authorization and con- 
sent extending to a second-tier subcontractor. 

Mr. Bares. Well, under the circumstances as they are, would they 
or not be a coconspirator? 

Mr. Dernarp. If Keco has a complete authorization and consent, 
my answer is “No.” 

Mr. Bares. That is all, Mr. Chairman. 

Mr. Hess. Mr. Hébert. 

Mr. Héserr. Mr. Deinard, in order to simplify the matter, you 
are the counsel for Thermo and a member of the board of directors of 
Thermo? 

Mr. Detnarp. Yes, sir. 

Mr. Hézerrt. Mr. Fryberger is the lawyer for Onan? 

Mr. Dernarp. Yes, sir. 

Mr. Hésert. You make the statement dogmatically that there 
was no pressure applied to Onan not to fulfill this contract by Thermo? 

Mr. Detnarp. Well, I don’t know that I said so dogmatically. 
I think I said so unequivocally. 

Mr. Hépert. Well, unequivocally, then. 

Mr. Dernarp. To the best of my knowledge, sir, I can’t be respon- 
sible for every clerk in Thermo who might meet a clerk of Onan. 
So far as the responsible people in Thermo with whom I have dealt, 
the answer is “No.” 

Mr. Hépert. Well, that is exactly the answer I wanted to get from 
you. 

Mr. Detnarp. Yes, sir. 

Mr. Hépert. As a matter of fact, you don’t know whether any 
threats were made or not, then? 

Mr. Dernarp. I do as to all of the responsible people connected 
with my client’s concern; yes. That is my business as a director. 

Mr. Hésert. But you do not engage in sales? 

Mr. Detnarp. No, sir. 

Mr. Héserrt. Or promotion of sales? 

Mr. Dernarp. No, sir. 

Mr. Héserr. You do not engage in the placing of contracts? 

Mr. Deinarp. I engage some—I am consulted with reference to 
contracts of importance; yes, sir. 

Mr. Héserr. You do not solicit contracts? 

Mr. Dernarp. No, sir. 

Mr. Hfésert. You do not have any business association, then, with 
Onan in that field? 

Mr. Dernarp. No, sir. 

Mr. Hféserr. So you don’t know as a matter of fact what was sad 
to Mr. Copeland by some individuals in your company who were in a 
51356—54 
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responsible position to do business with Mr. Copeland and who sug- 
gested to him that Thermo would be very displeased if they fulfilled 
this contract? 

Mr. Dernarp. My answer, sir, is that I do know with respect to 
the responsible people, because I have asked them. I said I can’t be 
responsible for every clerk. 

= r. Héipert. Well, now, who are the responsible people that you 
asked? 

Mr. Dernarp. The responsible people are first of all Mr. Numero, 
the president. His initials are J. A. He was at the conference in 
1953 which preceded our giving written clearance. He was at the 
conference in June. 

Mr. Ralph Porter, an executive vice president, who was, as I recall, 
present at both conferences. 

Mr. Hésertr. What is Mr. Porter’s position now as executive vice 
president? What does he do? 

Mr. Dernarp. At the moment, sir, he is not concerned with this 
type of refrigeration equipment. 

Mr. Héserr. All right. 

Mr. Deinarp. But he was in 1953. Therefore, it was considered 
appropriate that he should come to the conference in June 1954. 

Mr. Héserr. Did he have any contract, any interest at all in the 
sales-promotion field? 

_ Mr. Dernarp. Well, not in connection with this refrigerator; no, 
sir. 

Mr. Héserr. All right. Who else did you talk to? 

Mr. Detnarp. Mr. Miles Harvey. 

Mr. Héserr. Who is he? 

Mr. Detnarp. He is the purchasing agent of Thermo. 

Mr. Hésert. Yes. 

Mr. Detnarp. Mr. Ralph Kerwin, who is the comptroller. 

Mr. Hfpert. Yes. 

Mr. Detnarp. Mr. M. B. Green, who is the sales manager. Now, 
those are the responsible officials of the company. It is not, sir, a 
huge concern. The total number of our employees ranges around 
350. It is a highly specialized concern, and it has largely depended 
upon its research and development. It is not a huge company. 

Mr. Hésert. You use the word ‘“clerk.’”’ Well, clerks wouldn’t 
have any reason to be contacting Mr. Copeland, would they? 

Mr. Dernarp. Well, he might, sir. It used to be his practice, I am 
told, to come over very frequently to Thermo in connection with the 
sales and deliveries of engines. And I have no reason to believe that 
any clerks talked to him, but I don’t think I should be required to 
guarantee every employee of Thermo, and I can’t fairly do so. 

Mr. Hépert. Nobody is asking you to do that. And at the same 
time I don’t want the record to show that there was probably some 
minor clerk that issued these so-called threats. 

Mr. Dernarp. No. I mean only to say that I have talked to the 
responsible people at Thermo and I am perfectly satisfied in my own 
mind that no threats were made. I am authorized by the company 
to say that we make no objection whatever to Onan delivering the 
engines. 

Mr. H&ésert. Now, of course, Mr. Deinard, you can’t explore Mr. 
Copeland’s mind or what prompted him to give the testimony which 
he did before this committee. 
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Mr. Detnarp. No, sir; I would not care to do so, sir. 

Mr. Héperr. I wouldn’t ask you to. 

You can’t tell what he was thinking. But being a reasonable man, 
and understanding the ways of Jife a little bit, don’t you think it 
perfectly reasonable to think that Mr. Copeland had some reason why 
he used the word “threat’’ in his telephone conversation? 

Mr. Detnarp. Sir, if you ask me for my inference, I can give it to 
you. I think that Mr. Copeland thought that the easiest way out 
was to suggest that Thermo wouldn’t like it. I think that when he 
talked to Mr. Adair that he thought that was the easiest out for him 
rather than arguing about whether or not they could afford to set up 
for 27 engines. Now, that is my explanadion. 

Mr. Héserr. Well, that is your explanation? 

Mr. Dernarp. That is right. 

Mr. Héperr. And your deduction? 

Mr. Dernarp. That is right. 

Mr. Héperr. I recognize that. However, you seemed to make light 
in your original statement about this telephone conversation, if I 
understood your testimony correctly, that it was not pertinent, that 
it was just a conversation, and the first you heard of this so-called 
threat. Do you consider that conversation of unimportance here? 

Mr. Dernarp. Well, I didn’t mean to suggest, sir, if I said anything 
of the kind, that it was unimportant. I said that I was not present 
at the conversation. Therefore, I know nothing about it except what 
I have read in the transcript. 

Mr. Hésert. Then I think your remark was—you may have used 
the word “nonimportant,” I don’t know which word, anyway the 
inference of your testimony was that it really didn’t matter much. 
It was not the issue at hand. 

Mr. Dernarp. I don’t think it is the issue at hand. 

Mr. Hézert. That is the reason I want to set you correct. 

Mr. Dernarp. Yes. 

Mr. Hésert. It is the paramount issue at hand. It is the para- 
mount, the most important issue at hand, and that is the reason this 
whole matter is before this committee, is because of the threat of 
pressure from Thermo. And not all these lega] technicalities and all 
these matters about what is a good motor, and what is not a good 
motor. The primary reason that this matter is before this com- 
mittee is because it was brought to this committee’s attention that 
Thermo had exercised pressure in the restraint of trade to another 
company. So I want to clear your mind on that, that it is most 
important. 

Mr. Detnarp. I understand, sir. 

Mr. Hésert. I don’t know what conclusion the committee is 
going to come to or what is in the minds of the members of the com- 
mittee—— 

Mr. Dernarp. I can say frankly to the committee we have not 
threatened, we are not threatening, we will not threaten. We will 
not stand in the way of Onan delivering the engines to Keco in any 
respect whatsoever. 

Mr. Hésert. That is a very frank statement, and just as frank as 
heed other statement was that you didn’t welcome a competitor in the 

eld. 

Mr. Dernarp. Of course not. 
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Mr. Héserr. And you let it be known. 

Mr. Detnarp. That is right. 

Mr. Héserr. That is all. 

Mr. Hess. Mr. Courtney. 

Mr. Courtney. Mr. Psitiiniah! I have just one question: With 
respect to the authorization and consent clause and the meeting of 
June 21, 1954, I believe it was, Mr. Deinard, was it brought to your 
attention, or did you know that in the bid to which you responded for 
the 27 engines, which was one of the subjects of discussion at that 
meeting, that an authorization and consent clause had been a part of 
the invitation for bid to which bidders would have access? 

Mr. Detnarp. I did nof® because I had never seen the invitation 
for bids. 

Mr. Courtney. So that subject, then, is not within your knowl- 
edge? 

Mr. Dernarp. No, I can’t say. 

Mr. Courtney. I think that is all, then, unless you have some 
further statement, Mr. Deinard. 

Mr. Burnett—Mr. Millard, one question. It may not be within 
your province. This subject extended to several other bidders in 
this particular procurement. I think you indicated you did not 
know the particular type of the Keco, which is a New Jersey concern— 
that is only one portion of their name, but I think it is the first part of 
the propername. It has an engine. 

Mr. Mizarp. It is a refrigeration engineering concern. 

Mr. Courtney. Yes, that is the composite name. Then would you 
for the information of the committee, and for the completion of the 
record, prepare the design and the weight and other material matters 
of that engine with the specification? Since we understand generally 
that it is different. 

Mr. Miuuarp. Yes. 

Mr. Courtney. And determine whether or not there would have 
been compliance had that company been the low bidder? 

Mr. Miuuarp. No, sir; I don’t have that information available. 

Mr. Courtney. Could you supply it for us in the interval? It 
would be important to consider whether or not these restrictions are 
so—these specifications are so restricted that another engine might or 
not have complied. 

Mr. Miuiarp. That information is in Natick. I doubt very 
much if I can get it. I can try to get you something. You mean for 
the afternoon session? 

Mr. Courtney. No, no, not for the afternoon session. Before 
we close the record. 

Mr. Mrutarp. I will make every effort. 

Mr. Courrney. Mr. Burnett, will you undertake that? 

Mr. Burner. We will try to find out about that, Mr. Courtney. 

Mr. Courtnny. We are concerned—TI assume by reason of the 
questions asked you by the committee—as to whether or not this 
would be an exclusive specification in a limited source or whether or 
not compliance with the specification could occur with another engine 
even though it is not under consideration in this particular contract. 

Mr. Mittarp. I will look into that for you, sir. 

Mr. Courtney. (Aside.) 

Mr. Hépert. May I ask one question of Mr. Deinard? 
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Mr. Hess. Yes. 

Mr. Hésert. Mr. Deinard, may I ask you another question 
before we leave? 

Mr. Dernarp. Certainly. 

Mr. Hérert. You say that your company has only about 350 
employees? 

Mr. Dernarp. Yes, sir. 

Mr. Hépert. It is a small company? 

Mr. Dernarp. Yes, sir, in a highly specialized field. We do produce 
most of the portable refrigeration equipment for trucks and trailers. 

Mr. Héperr. Is it a subsidiary of any company? 

Mr. Deinarp. No, sir. 

Mr. Héperr. They are not connected with Minneapolis-Honey- 
well? 

Mr. Dernarp. No, sir. I wish we were. 

Mr. H&éperr. You are not connected with them? 

Mr. Dernarp. No, sir. It is an entirely independent concern. It 
has two subsidiaries. 'Thermo-King Railway Corp., which is pioneer- 
ing the introduction of the package refrigeration unit for refrigerated 
freight cars. It has another subsidiary, General School Equipment 
Corp., which manufactures a specialized kind of seating for schools. 
Otherwise it has no other connection with any other business institu- 
tion of any kind. 

Mr. Héserr. How large are these other two subsidiaries? 

Mr. Deinarp. When I said 350, that includes them all. 

Mr. Hézerr. It includes the parent company and the subsidiaries? 

Mr. Derinarp. Yes, sir. Thermo-King Railway Corp. has no 
independent staff, with the exception of a few people who engage in 
promotion of that. 

Mr. Héserr. And you are not associated in any manner, shape or 
form with Minneapolis-Honeywell? 

Mr. Detnarp. No, sir; none whatever. We have no association 
with any other business institution of any kind. 

Mr. Héserv. No interlocking directorships? 

Mr. Dernarp. No, sir. There are four directors of United States 
Thermo: Mr. Numero, who is president, Mr. Green, who is vice pres- 
ident and sales manager, Mr. MeMenimen, of Boston, and myself. 

Mr. Hésert. That is all, Mr. Chairman. 

Mr. Harpy. Mr. Chairman. 

Mr. Hess. Mr. Hardy. 

Mr. Harpy. I would like to, while Mr. Deinard is here, get back 
a moment to this question of any possible implication on the part 
of Mr. Deinard or other representatives of Thermo that if Onan 
proceeded with this order of Keco there might be a loss in business 
with Thermo. You want the committee to understand that at no 
time did you convey any such idea to the representatives of Onan? 

Mr. Dernarp. That is correct, sir, with respect to any delivery 
of the engines which was authorized by an authorization and consent 
from the Government and was therefore lawful within our patent 
license. 

Mr. Harpy. Now, Mr. Deinard, you have read the testimony 
given this committee by Mr. staan and Mr. Fryberger. 

Mr. Dernarp. Yes, sir. 

Mr. Harpy. You, of course, know that they expressed a different 
reaction to the meeting of June 21? 
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Mr. Detnarp. I am not aware—— 

Mr. Harpy. Do you have any explanation of that? 

Mr. Dernarp. I am not aware, sir, of any expression by Mr. Fry- 
berger that is contrary to what I have said. 

Mr. Harpy. Now, let me read from the record. 

Mr. Dernarp. Yes, sir. 

Mr. Harpy. Both with respect to Mr. Fryberger and Mr. Copeland. 

Mr. Drenarp. Yes, sir. 

Mr. Harpy. And if you have your copy of the record there, you 
can follow it along with me on page 100. 

Mr. Deinarp. Yes, sir. 

Mr. Harpy. Mr. Copeland says in response to a query from Mr. 
Courtney: 

The impression I got was that they wouldn’t like it at all and our relations with 


them would deteriorate. 
Mr. CourtTNEy.— 


that was Copeland speaking. 


Mr. Courtney. Did they tell you that your relations would deteriorate? 
Mr. Copge.anp. No, they did not. 


And then Mr. Copeland says: 
The impression took form in my mind as a result of the whole conference. 


Now, do you want the committee to understand that there was no 
basis for that? 

Mr. Dernarp. Sir, I can only repeat what I have said, that with 
respect to any unauthorized deliveries, of course we would object. 

Mr. Harpy. This was with specific respect to the delivery of the 27 
to Keco. That is the matter that was under discussion when this 
colloquy took place. 

Mr. Tiara. But, sir, you must bear in mind that Keco had 
been claiming from the very beginning, back in 1953, that they were 
entitled to these engines under a royalty-free license from Thermo to 
the Government, which would free them from any liability to the 
Government on an indemnification. We had contested that and 
Keco had never withdrawn it. In fact, they had threatened us 
with suit in May 1953. 

Mr. Harpy. But the specific matter under discussion at this time 
was the delivery of 27 units, isn’t that correct? 

Mr. Durnarp. Yes, sir; which Keco, as I understand, was still 
claiming they had a nght to, not only by authorization and consent, 
but by a purported royalty-free license by us and we made it—— 

Mr. Harpy. I am not concerned with the distinction between these 
two now. Iam concerned with the total outcome of this conference, 
when it was decided by Mr. Copeland and Mr. Fryberger that they 
should not make the delivery of the 27 units and that was based on an 
impression from that conference that if they did so, they would be in 
the doghouse with Thermo and that their business relations with 
Thermo would suffer. 

Now, to pursue that just a little further, you have indicated that 
you did not understand that Mr. Fryberger got that impression. 

Mr. Dernarp. Well—— 

Mr. Harpy. Is that correct? 

Mr. Dzrnarp. I didn’t understand that, sir. 

On page 102, I found Mr. Fryberger testified: 
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I can tell you honestly that no threat was ever made to us that they would 
take away business or retaliate in any way. 

Mr. Harpy. Let’s take Mr. Fryberger’s testimony on page 101. 
He says: 

In view of our relationship with them under the contract and the fact that 
they were a good customer, we didn’t think it was good business to proceed with 
this order— 
that was the order for 27, is that correct? 

Mr. Dernarp. Yes, sir. 

Mr. Harpy. He says further, and this is Mr. Fryberger: 


Now that came after the Thermo representative had left my office and that 
was in a conference with Mr. Copeland, Mr. Lehner and myself. 


Then Mr. Courtney comes in. He says: 


That conclusion, then, was formed in your mind? 

Mr. Frypercer. That is right. 

So you find Mr. Copeland and Mr. Fryberger in agreement that 
there will likely result a loss in business with your company if they 
accept this order for 27 units. 

Mr. Dernarp. Sir, I can’t be responsible for any opinions that 
they arrived at except as to this. I concur absolutely with what 
Mr. Fryberger said, that at that conference no threat was made by 
us to him that we would take away our business or retaliate in any 
way. I was not present, sir, at the later conference, and I can’t 
tell you what conclusion they arrived at. I can only tell you honestly 
what happened at the conference and I have told vou. 

Mr. Harpy. Well, insofar as the threat is concerned, I think it gets 
right back to the testimony of Mr. Copeland when he says that “the 
impression took form in my mind as a result of the conference as a 
whole.” And attitudes express themselves rather clearly at times 
Mr. Chairman, notwithstanding the fact that there may be no oral 
expression of a threat. I think you recognize that yourself, don’t you, 
Mr. Detnarp? 

Mr. Dernarp. As a psychologist, yes sir, as a lawyer, I can only 
tell you what happened at the conference, and I can say to you that 
no threat, directly or indirectly, was made. 

Mr. Harpy. I hadn’t intended to raise this question, but did you 
ever see a lawyer practice psychology? 

Mr. Dernarp. Yes, sir. [Laughter.] 

Mr. Hess. Any more questions? Mr. Hébert? 

Mr. Héserr. No, sir. 

Mr. Huss. Mr. Courtney? 

Mr. Courtney. Mr. Chairman, I think that concludes with the 
witness. 

Mr. Hess. Any more witnesses? 

Mr. Courtnny. May we then recess? I think there are no more 
witnesses. We would like the information from the Quartermaster 
Corps with respect to any other engines concerned. 

Mr. Hess. All right. 

Mr. Courtney. With respect to Reco, or whatever their name is, 
and any other, if they do in fact. 

Mr. Hess. Mr. Adair, have you anything further you would like 
to submit? 
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Mr. Apair. Yes. I would like to add a thing or two, if I might, 
Mr. Chairman. 

Mr. Hess. All right, step right up to the table. 

Mr. Courtney. Mr. Adair has been sworn, Mr. Chairman. 

Mr. Hess. Yes, he has been sworn. 

Mr. Courtney. He resumes his testimony. 

Mr. Aparr. It is somewhat difficult to set through a hearing like 
this as one of the principals and restrain from commenting, and I 
appreciate the opportunity to say just a little bit more. 

I would like to make clear one matter in respect to the exhibit that 
the Quartermaster has talked about this morning. 

Mr. Courtney. The one-third ton? 

Mr. Aparr. The one-third-ton unit, and that is that the unit 
produced by Keco in a quantity of 719 meets all of these specifica- 
tions—in fact, weighs less than 650 pounds. It has a somewhat 
different arrangement of components, but it actually is within and 
somewhat less than the dimensional limitations of that unit. It 
does employ the Onan engine and a starter-generator which we build 
under the authorization and consent clause of all of our contracts. 

Mr. Harpy. Does that mean that it does not employ this Thermo- 
type starter-generator? 

Mr. Apatr. It employs the Thermo-type starter-generator which 
we built in a quantity of 719 and installed on the Onan engine under 
the authorization and consent clause of our contract. 

Mr. Harpy. Then I understand Onan did not build that starter- 
generator for you? 

Mr. Apatr. Onan did not build it for us. 

Mr. Harpy. Was Onan expected to build it for you for the 27 
units? 

Mr. Aparr. No. We have built it and have it in stock and in 
inventory ready to put on the Onan engine within a matter of days 
after the Onan engine is provided to us. 

Mr. Harpy. Then Onan furnished to you only the engine which 
they likewise furnished to Thermo? 

Mr. Apatr. Only the CK engine, which is exactly like the one they 
furnished to Thermo, with certain slight exceptions covered by the 
patterns which we advanced the money for and which were testified 
to last week. 

Mr. Harpy. Do I understand, then, that there were no patents 
and no royalty involved to anyone on the part of Onan with respect 
to the engines which they furnished to you? 

Mr. Apatr. None that we are aware of. We paid none, nor were 
any claimed of us. 

Mr. Harpy. You know of no patents belonging to anyone other 
than Onan on the engine which they have furnished to you? 

Mr. Apatr. I know of no Onan patents on the engine that they 
have supplied us. 

Mr. Harpy. You know of nobody’s patents on those engines, then? 

Mr. Aparr. That is correct, sir. 

Mr. Hess. (Aside.) 

Mr. Harpy. So the patented item where possible infringement 
might exist relates to the starter-generator; is that correct? 
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Mr. Aparr. That is correct. 
‘ a Harpy. And Onan did not build that starter-generator. You 

uilt it. 

Mr. Aparr. We built it. And prior to entering our bid for the 
contract of 719 units, we inquired of the Quartermaster concerning 
the right he might have for the reproduction of that starter-generator. 
The Quartermaster certified to us his possession of such rights. We 
thereupon entered our bid and were the successful bidder. 

Mr. Harpy. Mr. Chairman, am I crazy—did I miss something in 
here? I had understood that these engines furnished originally by 
Onan to Keco embodied the generator? 

Mr. Courtney. No. 

Mr. Hess. No, no, they did not. 

Mr. Aparr. I think, Mr. Hardy, where you got that impression, 
if I may say so, is from the fact that the Onan CK engine must be 
built in such a way that it is adaptable to the starter-generator and 
that it was on that basis that Onan indicated to us it had been said 
to them they were conspiring with us in infringing the patent. 
Because they were giving us an engine upon which we could use a 
patented item. 

Mr. Harpy. Was there any aspect of that engine patented? 

Mr. Aparr. None that we are aware of, sir, nor has Onan ever 
claimed it. I think they testified here last week that it was not. 

Mr. Hess. That is right. 

Mr. Harpy. I wanted to get just one other question here. You 
said it was alleged that they were conspiring with you. Who made 
such allegations? 

Mr. Aparr. That allegation was made to us in the first place by 
Onan in connection with our 1952 contracts for the 719 units, and I 
think it again appears-in the telephone conversation of June 21, with 
Mr. Copeland, between Mr. Copeland and me. 

Mr. Harpy. Well, now, does the type of engine which Onan fur- 
nished, which was adaptable for use of the Thermo starter-generator — 
does that type of engine preclude the use of a different kind of flywheel 
and fan? 

Mr. Aparr. Their CK engine, as I understand it, is like a number of 
other models of engines which they provide and manufacture to which 
they could adapt their special starter and generator, or any one of a 
number of starters or generators, but that this particular engine is 
made with a shaft that is adaptable to the starter-generator. 

One other item: There has been considerable talk this morning 
about the authorization and consent clause and the fact that at the 
meeting on the 2ist of June between the Thermo and Onan repre- 
sentatives it was not known to everybody that there was such an 
authorization and consent. This contract that we have, issued out 
of an invitation from the Chicago Quartermaster Depot, which is 
known as an invitation QM-11-—009-54-218—— 

Mr. Hess. Under what date, Mr. Adair? 

Mr. Aparr. Issued under date of April 9, 1954, and the bids were 
opened on April 27, 1954. There were only two bidders that responded 
to that invitation. One was Keco Industries and the other was 
U. S. Thermo Control Co. And that invitation, not our contract, 
but that invitation contains the authorization and consent clause. 
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Mr. Courtney. Well, it contains an advice to bidders that they 
may have the benefit of the authorization and consent clause. 

Mr. Aparr. That is correct. 

Mr. Courtney. To any patentable item within the specification. 

Mr. Apatr. That is correct. And that authorization and consent 
clause is not given to us after we get a contract in any other form. 
The invitation becomes a part of the moving papers of the contract. 
And that is where it is. 

So whether the witnesses this morning knew that there was an 
authorization and consent is something that I, of course, don’t know. 
But U.S. Thermo Control Co. certainly did, because they submitted 
a bid at the same time we did. 

Mr. Harpy. Then do I understand it is the contention, then, that 
Mr. Deinard knew that there was in existence an authorization and 
consent? 

Mr. Aparr. He was certainly in a position to determine it because 
his company entered a bid in the same form that we did in response 
to the very same invitation. That is a standard printed form that is 
in every Government invitation that I have ever seen. 

Mr. Harpy. So, then, your contention is that it was academic for 
him to raise the question as to whether authorization and consent had 
been granted? 

Mr. Apatr. It was certainly 

Mr. Harpy. If he read the invitation to buy? 

Mr. Aparr. It was certainly a part of the moving papers of the 
invitation, and we had previously advised D. W. Onan that it was, 
the order was based upon a contract and invitation which contained 
the authorization and consent clause. 

I would like to refer, too, if I may, to a part of the telephone con- 
versation which we had with Mr. Copeland of Onan on the 21st of 
June, and which in turn was responsible for my sworn testimony here 
very shortly after that. 

Mr. Copeland testified or in his telephone conversation, of which 
you have a record, said to me: 

Would you take a gamble when they sit right there and say if you do this we 
are through buying from you? 

That is Mr. Copeland’s telephone conversation with me, and that 
was not refuted by Mr. Copeland in his testimony here 2 weeks ago. 

Also in that telephone conversation he said: 


In the second place, we have been doing business with a good firm for years 
and we have been threatened with the loss of that business. 


And, finally, just before the conversation ended, he said: 


That is the whole trouble, Bob, in the nutshell. I didn’t know they were going 
to be as tough about it as they were. 

I suggest that that is a predicate for something a little more than 
inference. 

Mr. Harpy. Well, your reaction would be that he either had a basis 
for those statements that there actually had been some threats made, 
or he was fooling you and trying to get out of the order? 

Mr. Aparr. It had to be one or the other; yes, sir. 

Mr. Harpy. He was either pulling your leg or was—— 
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Mr. Héserr. Or Thermo was pulling his leg. 

Mr. Hess. All right. Is there anything further? 

Mr. Dernarp. May I say a word, Mr. Chairman? 

Mr. Hess. Yes. 

Mr. Dernarp. I don’t want to make this a marathon, but I want 
to say that of course I never saw the invitation for bids on the 27 
units. It is not my practice to examine invitations for bids. I have 
no idea of it. I have never seen it. It is not my understanding that 
an invitation for bids in any event specifies the second tier contractor, 
subcontractor. Because that very question came up in January 1953, 
and there was a large exchange of correspondence between Mr. 
Fryberger and Mr. Williams before Mr. Fryberger then ascertained 
that the authorization and consent went to a second tier subcontractor. 

Now, if I had seen the invitation for bids I might have known, but 
I doubt very much whether it so specifies. 

Mr. Harpy. I was sort of amused here a minute ago—I have been 
very much impressed with the capable manner in which you presented 
your client’s case. 

Mr. Deinarp. Thank you. 

Mr. Harpy. And I was surprised to learn you had overlooked the 
detail of reading the invitation for bid. 

Mr. Dernarp. Sir, I am an active practitioner, and I make a living 
trying lawsuits. I do not manufacture refrigeration equipment. 

{Laughter.] 

Mr. Dernarp. In that respect, I differ from Mr. Adair, who I 
understand has abandoned the grooves of the law for manufacturing. 
I have not. 

{[Laughter.] 

Mr. Hépert. Mr. Deinard, I want to make this observation. You 
did not read this contract. You did not know what was in it. You 
can’t testify what was in it. By the same token, you don’t know 
whether any threats were made or not by anybody else? 

Mr. Dernarp. Sir, I certainly know whether threats were made in 
my hearing or by any responsible—— 

Mr. Hésert. Oh, we are not challenging that at all, nor am I 
intending to challenge that. I am bringing out the fact you really 
don’t know, and can’t testify whether any threats were made or not. 

Mr. Dernarp. Sir, I have to depend upon the reliability of the 
people whom I asked. If people have suppressed information from 
me, of course I may be misinformed. 

Mr. Héserr. That is absolutely a fair statement. 

Mr. Dernarp. Certainly. 

Mr. Hésert. And you are testifying for Thermo. And you are 
not in a position to make the unequivocal statement that no threats 
were made. 

Mr. Dernarp. I could not do that, sir, unless I brought with me to 
Washington for this hearing the entire personnel of the United States 
Thermo, which would appear under the circumstances to be impractical. 

fr. Héispert. Just as impractical as it is for you to convey to this 
—- the opinion or the suggestion that there were no threats 
made. 
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Mr. Dernarp. I believe, sir, that statement to be absolutely 
accurate. 

Mr. Hésert. Of course you do. I don’t dispute that. 

Mr. Harpy. Let’s get back to our discussion of psychology. 

{Laughter.] 

Mr. Hess. [ think we will adjourn the meeting right here. The 
meeting will recess. 

Mr. Courtney. Subject to call of the Chair. 

(Whereupon, at 12:30 p. m., the committee adjourned subject to 
the call of the Chair.) 
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APPENDIX A 


MINNEAPOLIS, MINN., July 27, 1954. 
Kerco Inpusrriss, INc., 
Cincinnati, Ohio. 

GENTLEMEN: We wired you today as follows: 

“Writing you today airmail details on your order 10081 and 10461.” 

We have reviewed the testimony before the House of Representatives Sub- 
committee on Defense Activities of the Armed Services Committee which took 
place on July 21, 1954, and I must say that the further these proceedings go the 
more confusing they become. 

Independent of any suggestions from other sources, We have determined to fill 
your orders 10081 and 10461, subjeet, however, to the following conditions: 

If you return these orders and accompany them with a letter to the effect that 
the acceptance of these orders by D. W. Onan & Sons, Inc., will not be considered 
as a precedent for the acceptance of future orders, and further, that before you 
submit any bids to the Government hereafter contemplating the use of an Onan 
unit with the expectation that D. W. Onan & Sons, ine., will accept the order, it 
must have been cleared first with D. W. Onan & Sons, Inc., and its approval for 
accepting the order given you. 

Your letter should also state that in the absence of such prior clearance and 
approval, D. W. Onan & Sons, Inc., are privileged to accept or reject the future 
order, or orders, as their judgment may dictate. 

Very truly yours, 
R. H. Frysercer, 
Attorney and Counselor. 


AppENpIx B 
CINCINNATI, July 28, 1954. 
D. W. Onan & Sons, Inc., 
Minneapolis, Minn. 
(Attention: Mr. R. H. Fryberger.) 
Our purchase orders 10081 and 10461 mailed yesterday. Conditions of 
Fryberger letter of July 27, 1954, acceptable. 
Keco Inpustries, INc., 
Rosert G, Apair. 


APPENDIX C 


D. W. Onan & Sons, Ine., 
Minneapolis, Minn., July 28, 1954, 
Keco Inpustriss, INC., 
Cincinnati, Ohio. 
(Attention: Mr. E. O. Potts, Purchasing Agent.) 

Dear Mr. Ports: Attached to this letter you will find acknowledgment copies 
of your purchase orders 10461 and 10081. 

We hereby accept these two orders. I have entered the orders for production. 
Our production department advises me that we will be able to start shipment 
in approximately 30 days. 

In order for you to understand the 30-day delivery problem as quoted by our 
production department, I wish to advise that it will be necessary for us to have 
new castings made for the gear case cover and it will also be necessary to machine 
special crankshafts and several other minor components. The production depart- 
ment has immediately taken steps to procure the materials necessary and all 
personnel connected with production have been alerted to your immediate needs 
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for these engines. Everything possible will be done to make shipment as soon as 
possible. 

We would appreciate word from you at your convenience as to just how many 
will be needed and on what dates they will be needed, and this information as 
received from you will be passed on to our production department. I am sure 
they will make every effort to comply with your requirements. 

P. W. 
Manager, OEM Sales. 


APPENDIX D 


DEPARTMENT OF THE ARMY, 
OFrrficE OF THE QUARTERMASTER GENERAL, 
Washington 25, D. C., August 12, 1954. 


Re contracts DA11—009-qm—23946 and 24106, 
Mr. Ropert G. ADAIR, 
President, Keco Industries, Inc., Cincinnati, Ohio. 
Dear Mr. Apatr: In confirmation of the telephone conversation of August 12, 
1954, between the undersigned and yourself, the Government does not have 
separate license agreements from United States Thermo Control Co. under their 
patents on the starter-generator in question. The Government does have the 
equivalent of such a license, i. e., irrevocable, royalty-free reproduction rights as 
to said starter-generator, under the terms of contracts with United States Thermo 
Control Co. in prior years. 
Very truly yours, 


T. W. 
Office of the General Counsel. 
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